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FALSE  STATEMENTS  AFTER  THE  HUBBARD  v. 
UNITED  STATES  DECISION 


TUESDAY,  MAY  14,  1996 

U.S.  Senate, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  10  a.m.,  in  Room  SD- 
226,  Dirksen  Senate  Office  Building,  Hon.  Arlen  Specter  presiding. 
Also  present:  Senator  Abraham. 

OPENING  STATEMENT  OF  HON.  ARLEN  SPECTER,  A  U.S. 
SENATOR  FROM  THE  STATE  OF  PENNSYLVANIA 

Senator  Specter.  Good  morning,  ladies  and  gentlemen.  It  is  10 
o'clock,  so  we  will  proceed  with  our  hearing  on  Senate  bill  1734, 
which  will  restore  penalties  for  making  false  statements  to  Con- 
gress. 

Without  objection,  my  extensive  5-page  statement  will  be  in- 
cluded in  the  record,  and  I  thank  my  distinguished  chief  counsel, 
Richard  Hertling,  for  preparing  the  statement.  It  lays  out  in  com- 
prehensive detail  the  background  and  purpose  of  the  legislation.  In 
essence,  it  overrules  the  recent  decision  of  the  Supreme  Court  in 
Hubbard,  which  overturned  the  decision  of  the  Supreme  Court  in 
Bramblett,  under  which  for  40  years  false  statements  to  Congress 
had  been  punishable  under  section  1001.  For  reasons  set  forth  in 
detail  in  my  statement,  that  is  protection  that  Congress  needs  and 
there  is  now  reason  to  change  the  law  to  restore  that  important 
protection. 

[The  prepared  statement  of  Senator  Specter  follows:] 

Prepared  Statement  of  Senator  Arlen  Specter 

I  am  very  pleased  that  the  Committee  is  holding  this  hearing  on  legislation  of 
vital  importance.  The  bill  under  consideration  advances  a  fundamental  principle 
that  lying  in  dealings  with  the  government  is  simply  unacceptable,  no  matter  which 
part  of  the  government  is  lied  to. 

Last  year  the  Supreme  court  overturned  its  1955  decision  in  Bramblett  v.  United 
States  and  held  in  Hubbard  v.  United  States  that  18  U.S.C.  1001,  the  statute  that 
prohibits  making  false  statements  to  agencies  of  the  federal  government,  only  pro- 
hibits false  statements  made  to  agencies  of  the  Executive  Branch. 

There  is  no  reason  why  Congress  should  receive  less  protection  than  the  Execu- 
tive. The  cardinal  principle  at  stake  is  that  in  dealing  with  the  government,  any 
part  of  the  government,  people  must,  in  the  words  of  Justice  Holmes,  "cut  square 
comers,"  just  as  the  government  must  cut  square  comers  in  dealing  with  its  citi- 
zens. One  who  lies  to  an  entity  of  government,  be  it  an  agency  of  the  Executive  or 
a  subcommittee  of  Congress,  is  under  a  justifiable  expectation  that  if  he  or  she  lies, 
he  or  she  will  be  punished. 

This  is  not  a  difficult  issue.  For  40  years.  Congress  received  the  same  protection 
as  the  Executive.  Anyone  who  Ued  knowingly  and  willfully  in  a  material  way  to  ei- 
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ther  an  Executive  agency  or  a  component  of  Congress  was  subject  to  prosecution. 
In  its  Hubbard  decision  of  last  year,  the  Supreme  Court  took  that  protection  away 
from  Congress. 

Let  me  offer  an  example  of  the  types  of  lies  that  can  now  knowingly  be  made 
without  fear  of  criminal  sanction.  Many  of  us  ask  the  General  Accounting  Office  to 
investigate  the  operations  of  Executive  Branch  agencies.  An  employee  of  an  agency 
being  investigated  by  the  GAO  can  now  knowingly  lie  to  a  GAO  investigator,  or  in- 
deed a  Senator,  without  having  to  fear  criminal  prosecution.  Of  course,  if  instead 
of  the  GAO  the  review  was  being  conducted  by  an  agency  Inspector  General,  then 
section  1001  would  apply.  This  distinction  cannot  be  justified. 

Congress  relies  on  accurate  information  to  legislate,  to  oversee,  to  direct  public 
policy,  unless  the  information  coming  to  us  is  accurate,  we  are  unable  to  fulfill  our 
constitutional  functions.  This  issue  is  a  simple  one.  When  someone  provides  infor- 
mation to  Congress,  its  members,  committees,  or  offices,  that  person  should  not 
knowingly  provide  untruthful  information.  So  simple  is  this  principle  that  I  first  of- 
fered legislation  to  overturn  the  Hubbard  decision  a  week  after  it  was  decided.  Since 
introduction  of  my  bill,  S.  830,  I  have  been  working  with  Senator  LEVIN  on  the  lan- 
guage of  amended  section  1001  and  on  some  other  ancillary  matters. 

Last  week.  Senator  Levin  and  I,  together  with  Senators  Stevens,  Nunn,  Cohen, 
Inouye,  Jeffords,  and  two  other  members  of  this  Committee,  Senators  Leahy  and 
Kohl,  introduced  S.  1734.  This  new  bill  will  amend  section  1001  to  restore  coverage 
for  false  statements  made  to  both  Congress  and  the  federal  judiciary,  although  it 
will  codify  the  judicially-created  exception  to  the  pre-Hubbard  section  1001  to  ex- 
empt from  its  coverage  statements  made  to  a  court  in  connection  with  its  performing 
an  adjudicative  function.  The  rationale  for  this  exception  is  that  our  adversary  sys- 
tem relies  on  unfettered  argument  and  the  chilling  effect  from  applying  section  1001 
to  statements  to  a  court  adjudicating  a  case  could  be  significant.  In  addition,  cross- 
examination  and  argument  from  the  other  side  is  adequate  to  reveal  misstatements 
in  the  judicial  context. 

No  similar  legislative-function  exemption  is  proposed  for  false  statements  made 
to  Congress,  and  none  is  needed.  Congress  does  not  rely  on  cross-examination  to  get 
at  the  truth.  Instead,  we  must  rely  on  the  truthfulness  of  statements  made  to  us 
in  the  course  of  the  performance  of  our  official  duties.  In  addition,  for  the  40  years 
in  which  section  1001  was  thought  to  protect  Congress,  there  does  not  appear  to 
have  been  a  single  case  of  abuse  of  the  statute  to  target  constituents,  lobbyists,  and 
others  who  routinely  communicate  with  Members  of  Congress  and  their  staffs  con- 
cerning legislative  matters. 

In  addition  to  restoring  section  1001  liability  for  false  statements  made  to  Con- 
gress and  the  courts,  S.  1734  would  restore  force  to  the  prohibition  against  obstruct- 
ing congressional  proceedings  by  narrowing  the  meaning  of  the  provision.  This 
amendment  is  needed  to  respond  to  a  decision  of  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit  which  found  the  current  statute  too  vague  to 
be  enforceable. 

The  bill  also  clarifies  when  officials  of  Executive  Branch  agencies  can  assert  a 
privilege  and  decline  to  respond  to  inquiries  from  Congress.  The  bill  requires  that 
an  employee  of  an  Executive  agency  would  have  to  demonstrate  that  the  head  of 
the  agency  directed  that  the  privilege  be  asserted.  This  will  ensure  that  the  asser- 
tion of  the  privilege  is  reviewed  at  the  highest  levels  of  the  agency  by  someone  ac- 
countable to  the  President  and  ultimately  the  people,  it  will  also  ensure  that  any 
privileges  that  are  asserted  are  governmental  privileges  and  not  personal  ones. 

Finally,  the  bill  would  make  a  minor  technical  amendment  to  the  statute  allowing 
Congress  to  seek  to  take  immunized  testimony  from  witnesses  by  clarifying  that  the 
testimony  can  be  taken  either  at  proceedings  before  a  committee  or  subcommittee 
or  any  proceeding  ancillary  to  such  proceedings,  such  as  depositions. 

I  believe  S.  1734  is  an  important  bill  that  will  restore  to  the  law  of  the  land  the 
principle  that  one  cannot  knowingly  and  willfully  lie  about  a  material  matter  to 
Congress.  I  hope  that  it  can  be  enacted  this  year.  In  that  regard,  I  am  pleased  that 
the  Judiciary  Committee  is  holding  this  hearing  so  soon  after  the  introduction  of 
S.  1734. 

We  have  with  us  today  five  distinguished  witnesses  to  discuss  the  issues  relating 
to  S.  1734.  On  our  first  panel  we  are  joined  by  the  lead  cosponsor  of  the  legislation, 
the  distinguished  senior  Senator  from  Michigan,  Carl  Levin,  and  Representative 
William  Martini,  a  freshman  Republican  from  the  Eighth  District  of  New  Jersey, 
who  has  introduced  similar  legislation  in  the  house  of  Representatives.  It  is  a  pleas- 
ure to  welcome  Congressman  Martini,  who  shares  with  me  a  background  as  a  pros- 
ecutor, to  the  Committee. 

On  our  second  panel,  we  are  joined  by  Deputy  Assistant  Attorney  General  Robert 
Litt  of  the  Justice  Department,  Senate  Legal  Counsel  Thomas  B.  Griffith,  and  Pro- 


fessor  Charles  Tiefer  of  the  University  of  Baltimore  Law  School,  who  previously 
served  in  the  offices  of  both  the  Senate  and  House  Legal  Counsel,  before  fleeing  to 
academia. 

The  Committee  welcomes  all  of  our  distinguished  witnesses  and  looks  forward  to 
hearing  their  testimony. 

Senator  Specter.  At  this  time,  I  would  like  to  call  our  first 
panel.  Senator  Levin  has  not  yet  arrived,  but  I  believe  Congress- 
man Bill  Martini  is  present.  Would  you  step  forward.  Bill?  We  are 
pleased  to  have  you  here. 

I  might  just  say  in  passing  the  bill  which  has  been  introduced, 
S.  1734,  which  Senator  Levin  and  I  have  introduced,  is  an  amal- 
gam of  S.  830  which  I  introduced  shortly  after  the  Hubbard  deci- 
sion, and  S.  887  which  Senator  Levin  introduced  a  short  time  later, 
and  our  new  bill,  S.  1734,  is  cosponsored  by  Senators  Stevens, 
Nunn,  Jeffords,  Inouye,  Cohen,  Leahy,  and  Kohl. 

We  welcome  you  here,  Congressman  Martini,  and  look  forward  to 
your  testimony.  Congressman  Martini,  before  you  begin.  Senator 
Levin  has  just  arrived.  Let  me  welcome  my  distinguished  colleague, 
and  since  he  is  senior  to  both  of  us,  I  hope  you  won't  mind  if  I  turn 
to  him  first. 

Representative  Martini.  Not  at  all. 

Senator  Specter.  He  is  also  up  for  reelection. 

Senator  Levin.  Just  keep  adding  reasons,  Mr.  Chairman.  They 
are  all  sound,  so  thank  you. 

Senator  Specter.  Senator  Levin,  let  me  welcome  you  to  this  com- 
mittee. I  have  just  said  that  the  current  bill,  1734,  is  an  amalgam 
of  your  bill,  S.  887,  and  my  bill,  S.  830,  and  that  it  seeks  to  subject 
false  statements  made  to  Congress  to  the  penalty  provisions  of  18 
U.S.C.  1001. 

With  that,  we  will  turn  to  you.  Senator  Levin. 

STATEMENT  OF  HON.  CARL  LEVIN,  A  U.S.  SENATOR  FROM  THE 
STATE  OF  MICHIGAN 

Senator  Levin.  Thank  you  very  much,  Mr.  Chairman  and  Sen- 
ator Abraham.  Good  morning.  Mr.  Chairman,  first,  let  me  thank 
you  for  your  leadership  in  this  area  to  fix  a  problem  which  was  re- 
cently created  which  hadn't  existed  for  40  years. 

As  you  know  well,  the  Supreme  Court  had  previously  interpreted 
18  U.S.C.  section  1001  to  prohibit  the  knowing,  willful,  material 
false  statement  of  fact  not  only  to  the  executive  branch,  but  also 
the  legislative  branch  and  the  judicial  branch,  as  well,  so  that  we 
had  a  governmentwide  prohibition  for  40  years  as  the  law  of  the 
land.  It  served  the  country  well,  but  then  in  Hubbard  last  year  the 
Supreme  Court  reversed  those  40  years  of  precedent  and  decided 
that  the  prohibition  of  misrepresentation  of  a  willful,  material 
statement  of  fact  only  applied  to  the  executive  branch  and  not  to 
the  coequal  branches  of  Government. 

Now,  that  has  created  a  problem  for  those  branches,  including 
our  branch.  It  seems  to  me  that  there  is  sort  of  a  fundamental 
question  here,  which  is  whether  or  not  all  three  branches  should 
be  treated  the  same,  whether  there  should  be  a  parity  between  the 
three  branches  relative  to  a  willful  misrepresentation  of  a  material 
fact  to  those  branches. 

Now,  different  parts  of  each  branch  of  Government  depend  in 
various  ways  on  factual  statements,  but  surely  we  in  the  legislative 


branch  depend  heavily  on  those  statements,  and  that  is  true  both 
in  the  legislative  process  and  in  the  oversight  process.  It  is  hamper- 
ing to  us  and  it  removes  a  deterrent  when  the  Code  does  not  pro- 
hibit the  knowing  making  and  the  willful  making  of  a  material 
false  statement  of  fact. 

As  you  know,  Mr.  Chairman,  there  are  a  number  of  other  provi- 
sions of  our  bill  which  would  strengthen  3  other  statutes  that  pro- 
tect Congress  against  false  statements.  It  would  clarify  the  prohibi- 
tion against  obstruction  of  Congress,  clarify  the  subpoena  enforce- 
ment authority  of  Congress,  as  well  as  our  ability  to  obtain  testi- 
mony from  immunized  witnesses  in  depositions,  as  well  as  in  hear- 
ings. 

But  I  think  what  this  really  goes  to  is  whether  or  not  we,  be- 
cause of  the  seriousness  of  our  work,  should  be  treated  with  equal- 
ity, with  parity,  and  with  the  same  seriousness  as  other  branches 
of  Government,  particularly  the  executive  branch,  relative  to  our 
work.  We  rely  all  the  time  on  statements  of  fact  which  are  made 
to  us  both  in  our  legislative  process  and  in  our  oversight  process. 

There  are  very  few  committees  of  this  Congress  that  do  not  rely 
on  people  coming  forward,  making  specific  representations  as  to 
what  facts  are,  and  it  is  almost  a  matter  of  respecting  our  process 
to  the  same  extent  that  we  respect  the  executive  branch's  process. 
They  do  important  work,  obviously.  They  rely  on  representations  of 
fact.  So  do  we  and  so  does  the  judicial  branch,  and  in  that  reliance 
and  in  pursuit  of  our  functions  it  seems  to  me  critical  that  we  have 
the  statute  restored  to  what  we  thought  it  was  for  40  years. 

Finally,  this  is  not  a  question  of  constitutional  interpretation. 
This  is  not  an  issue  where  the  Court  said,  there  would  be  some 
question  as  to  whether  or  not  you  could  constitutionally  apply  the 
material  misrepresentation  law  to  people  who  were  before  Congress 
or  making  those  representations  to  Congress.  This  was  purely  a 
question  of  statutory  interpretation,  where  the  Supreme  Court  de- 
cided that  the  Congress  had  not  considered  whether  or  not  it  want- 
ed to  be  covered  or  the  judicial  branch  was  covered,  and  there  was 
no  sufficient  clarity  in  the  law  that  it  was  congressional  intent  to 
cover  Congress  and  the  judicial  branch. 

But  there  is,  as  far  as  I  read  the  opinion,  no  constitutional  issue 
as  to  whether  or  not  we  could,  if  we  so  desire,  apply  the  same  rule 
to  willful,  material  misrepresentations  of  fact  to  people  who  are 
dealing  with  us  just  the  way  those  willful,  material  misrepresenta- 
tions of  fact  are  dealt  with  relative  to  people  who  are  working  with 
the  executive  branch. 

So  I  think  our  work  is  just  as  important,  just  as  serious.  Our  reli- 
ance on  representations  of  fact  is  just  as  heavy  as  it  is  in  the  execu- 
tive branch  and  I  think  we  ought  to  deal  with  those  willful  mis- 
representations to  the  Congress  in  the  same  way  that  they  are 
dealt  with  relative  to  the  executive  branch,  and  I  would  say  the 
same  thing  relative  to  the  judiciary. 

I  want  to  thank  you  again  for  your  leadership  in  this  effort,  Mr. 
Chairman,  and  I  am  proud  to  cosponsor  your  bill. 

[The  prepared  statement  of  Senator  Levin  follows:] 


Prepared  Statement  of  Senator  Carl  Levin 

Forty  years  ago,  in  1955,  the  Supreme  Court  interpreted  18  U.S.C.  1001  to  pro- 
hibit knowing,  willful,  material  false  statements  not  only  to  the  executive  branch, 
but  also  to  the  judicial  and  legislative  branches.  For  forty  years,  this  government- 
wide  prohibition  was  the  law  of  the  land,  and  it  served  this  country  well.  But  last 
year,  in  Hubbard  v.  United  States,  the  Supreme  Court  reversed  these  forty  years 
of  precedent  and  held  that  Section  1001  prohibits  false  statements  only  to  the  execu- 
tive branch,  and  not  to  any  co-equal  branch. 

The  Supreme  Court  based  its  decision  on  the  wording  of  the  statute  which  doesn't 
explicitly  reference  either  the  courts  or  Congress.  The  Court  noted  in  Hubbard  that 
it  had  failed  to  find  "any  indication  that  Congress  even  considered  whether  [Section 
1001]  might  apply  outside  the  Executive  Branch."  [Emphasis  in  original.] 

The  obvious  result  of  this  Supreme  Court  decision  has  been  to  reduce  parity 
among  the  three  branches.  IVIore,  it  has  created  an  illogical  differentiation,  since 
there  is  no  logical  reason  why  the  criminal  status  of  a  willful,  material  false  state- 
ment should  depend  upon  which  branch  of  the  federal  government  received  it. 

Fortunately,  this  problem  does  not  involve  constitutional  issues  or  require  com- 
plex legislation.  It  is  simply  a  matter  of  inserting  a  clear  statutory  reference  in  Sec- 
tion 1001  to  all  three  branches  of  government. 

Senator  Specter  and  I  each  introduced  bills  last  year  to  supply  the  missing  statu- 
tory reference.  This  year,  we  decided  to  join  forces,  along  with  a  number  of  our  col- 
leagues, and  introduce  a  single  bill  to  restore  parity  among  the  branches.  Our  bill, 
S.  1734,  the  False  Statements  Penalty  Restoration  Act  would  amend  Section  1001 
to  make  it  clear  that  its  prohibition  against  willful,  material  false  statements  ap- 
plies government-wide  to  all  three  branches.  The  bill  would  essentially  restore  the 
status  quo  prior  to  Hubbard.  As  part  of  that  restorative  effort,  the  bill  would  main- 
tain the  long-standing  judicial  function  exception,  developed  in  case  law,  which  ex- 
empts from  Section  1001  statements  made  to  courts  performing  adjudicative  func- 
tions, in  order  to  ensure  vigorous  advocacy  in  our  courtrooms. 

As  you  will  hear  from  other  witnesses  today,  the  false  statements  prohibition  in 
Section  1001  had  proven  itself  a  useful  weapon  against  fraud,  financial  deception 
and  other  abuses  that  affect  all  three  branches  of  government.  The  Supreme  Court's 
only  reason  for  reducing  the  scope  of  this  section  was  reliance  on  the  express  words 
of  the  statute  itself  Our  bill  would  change  those  words  to  clarify  Congress'  intent 
that  the  same  false  statements  prohibition  apply  to  all  three  branches. 

S.  1734  would,  in  addition,  strengthen  three  other  statutes  important  to  Congress, 
clarifying  the  statutory  prohibition  against  obstructing  Congress,  the  Senate's  sub- 
poena enforcement  authority,  and  Congress'  authority  to  obtain  testimony  from  im- 
munized witnesses  in  depositions  as  well  as  hearings.  Two  of  these  items  have 
passed  the  Senate  before,  and  all  three  are  important  to  Congress'  ability  to  conduct 
investigations. 

The  50-year-old  statute  prohibiting  obstruction  of  Congress,  18  U.S.C.  1505,  has 
also  been  weakened  by  a  court  case.  In  1991,  in  a  dramatic  departure  from  other 
circuits,  the  D.C.  Circuit  Court  of  Appeals  held  in  United  States  v.  Poindexter  that 
the  statute's  prohibition  against  "corruptly"  obstructing  a  Congressional  inquiry  was 
unconstitutionally  vague  and  failed  to  provide  clear  notice  that  it  prohibited  an  indi- 
vidual's lying  to  Congress.  The  court  held  that,  at  most,  the  statute  only  prohibited 
one  person  from  inducing  another  person  to  lie  or  otherwise  obstruct  Congress. 

The  Specter-Levin  bill  would  affirm  the  contrary  view  of  the  other  circuits  and 
bring  the  Congressional  statute  back  into  line  with  other  obstruction  statutes  pro- 
tecting government  inquiries  by  making  it  clear  that  Section  1505  prohibits  obstruc- 
tive acts  by  a  person  acting  alone  as  well  as  when  inducing  another  to  act.  The  bill 
would  also  make  it  clear  that  the  prohibition  against  obstructing  Congress  bars  a 
person  from  making  false  or  misleading  statements  and  from  withholding,  conceal- 
ing, altering  or  destroying  documents  requested  by  Congress.  The  bill  would,  in 
short,  restore  the  strength  and  usefulness  of  the  Congressional  obstruction  statute 
as  well  as  restore  its  parity  with  other  obstruction  statutes  protecting  federal  inves- 
tigations. 

The  final  two  sections  of  the  bill  would  clarify  the  ability  of  Congress  to  compel 
truthful  testimony.  Both  provisions  are  taken  from  a  1988  bill,  S.  2350,  sponsored 
by  then  Senator  Rudman  and  cosponsored  by  Senator  Inouye,  which  passed  the  Sen- 
ate unanimously  but  was  never  enacted  into  law. 

The  first  of  these  two  provisions  would  clarify  when  an  executive  branch  official 
may  avoid  judicial  enforcement  of  a  Senate  subpoena  under  28  U.S.C.  1365,  by  re- 
quiring the  head  of  the  official's  agency  to  identify  the  government  privilege  at  issue 
and  concur  in  any  decision  to  resist  the  subpoena.  Any  official  resisting  a  Senate 
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subpoena  without  direction  from  his  or  her  agency  head  would  be  deemed  acting 
outside  his  or  her  official  capacity  and  therefore  subject  to  judicial  enforcement. 

The  second  provision  involves  individuals  given  immunity  from  criminal  prosecu- 
tion by  Congress.  The  bill  would  re-word  the  Congressional  immunity  statute,  18 
U.S.C.  6005,  to  parallel  the  judicial  immunity  statute,  18  U.S.C.  6003,  to  make  it 
clear  that  Congress  can  compel  testimony  from  immunized  individuals  not  only  in 
committee  hearings,  but  also  in  "ancillary"  proceedings  such  as  depositions  con- 
ducted by  committee  members  or  committee  staff  This  provision,  like  the  proceed- 
ing one,  would  improve  the  Senate's  ability  to  compel  truthful  testimony  and  obtain 
requested  documents.  It  would  also  bring  greater  consistency  across  the  government 
in  how  immunized  witnesses  may  be  questioned. 

The  bill  before  you  is  a  bipartisan  effort  to  redress  some  of  the  imbalances  that 
have  arisen  among  the  branches  of  government  with  respect  to  Section  1001.  It  rests 
on  the  premise  that  the  courts  and  Congress  ought  to  be  treated  as  co-equal  to  the 
executive  branch  when  it  comes  to  the  protections  provided  by  18  U.S.C.  1001.  I  ap- 
preciate your  holding  this  hearing,  and  I  look  forward  to  working  with  the  Commit- 
tee to  advance  this  important  legislation. 

Senator  Specter.  Thank  you  so  much,  Senator  Levin,  and  thank 
you  for  your  leadership  and  your  help.  We  struck  the  arrangement 
on  a  subway  ride  for  a  vote  where  Senator  Levin  said  to  me,  your 
bill  is  fine,  but  I  have  some  improvements,  and  we  married  the 
bills. 

Senator  Hatch  expresses  his  regrets  that  he  cannot  be  here  be- 
cause of  a  scheduling  conflict,  and  we  will  put  in  the  record,  with- 
out objection,  a  statement  by  Senator  Nunn  and  any  other  written 
statements  received  by  the  committee  by  Friday  of  this  week. 

[The  prepared  statement  of  Senator  Nunn  follows:] 

Prepared  Statement  of  Hon.  Sam  Nunn,  a  U.S.  Senator  From  the  State  of 
Georgia 

Mr.  Chairman  and  Members  of  the  Committee,  I  am  pleased  to  submit  the  follow- 
ing statement  in  support  of  S.  1734,  the  False  Statements  Penalty  Restoration  Act. 
As  an  original  co-sponsor  of  this  legislation,  I  believe  it  is  virtually  important  to  re- 
storing the  effectiveness  of  the  legislative  oversight  role  which  properly  rests  with 
the  Congress. 

As  the  nation's  most  representative  body.  Congress  must  inform  the  public,  as 
well  as  itself,  about  the  matters  on  which  it  proposes  to  legislate.  The  exercise  of 
this  review  is  known  as  the  oversight  function.  Writing  in  1885,  Woodrow  Wilson, 
in  his  book  Congressional  Government:  A  Study  in  American  Politics,  stated  his  be- 
lief that  the  duty  to  inform  was  the  most  important  responsibility  of  Congress. 

The  power  to  investigate  government  operations — the  oversight  function — is  not, 
however,  explicit  in  the  Constitution.  Instead,  it  is  implied  in  Section  1  of  Article 
1,  which  states  that  "[a]ll  legislative  powers  herein  granted  shall  be  vested  in  a  Sen- 
ate and  a  House  of  Representatives."  Lecturing  in  Philadelphia  in  1791,  James  Wil- 
son, a  U.S.  Supreme  Court  Justice  and  a  close  friend  of  President  Washington,  said, 
"The  house  of  representatives  *  *  *  form  [sic  I  the  grand  inquest  of  the  state.  They 
will  diligently  inquire  into  grievances,  arising  both  from  men  and  things." 

Indeed,  in  that  same  year  Congress  embarked  on  its  first  oversight  inquiry  in  re- 
sponse to  a  November  4,  1791  battle  along  the  future  Ohio-Indiana  line  near  the 
headwaters  of  the  Wabash  River.  There  Miami  and  Shawnee  Indians  defeated  a 
1500  man  force  led  by  Major  General  Arthur  St.  Clair.  Six  hundred  soldiers  were 
lost.  The  House  of  Representatives  appointed  a  select  committee  "to  inquire  into  the 
cause  of  the  failure  of  the  late  expedition  under  Major  General  St.  Clair"  and  gave 
it  the  power  to  "call  for  such  persons,  papers,  and  records  as  may  be  necessary  to 
assist  I  its]  inquiries." 

The  courts  have  traditionally  been  supportive  of  Congress'  right  to  gather  the  in- 
formation it  needs  to  legislate  wisely  and  to  perform  the  oversight  function  implied 
by  the  Constitution.  In  the  1927  case  McGrain  v.  Daiigherty,  273  U.S.  135  (1927), 
the  Supreme  Court  came  down  forcefully  on  the  side  of  congressional  inquiry,  hold- 
ing that  the  power  of  inquiry,  with  process  to  enforce  it,  was  essential  if  the  legisla- 
ture was  to  function  effectively.  Subsequently,  in  the  1957  case  Watkins  v.  United 
States,  354  U.S.  178  (1957),  the  Court  described  the  investigatory  power  as  being 
"broad,"  and  as  "encompass! ingi  inquiries  concerning  the  administration  of  existing 
laws  as  well  as  proposed  or  possibly  needed  statutes.  *   *    '  It  comprehends  probes 


into  departments  of  the  Federal  Government  to  expose  corruption,  inefficiency,  or 
waste." 

Recent  decisions  by  the  Supreme  Court  and  the  Court  of  Appeals  for  the  District 
of  Columbia,  however,  have  seriously  eroded  the  ability  of  Congress  to  effectively 
carry  out  its  oversight  function.  In  the  case  Hubbard  v.  United  States,  115  S.Ct. 
1754  (1995),  decided  last  year,  the  Supreme  Court  reversed  forty  years  of  precedent 
in  holding  that  18  U.S.C.  1001,  commonly  known  as  the  false  statements  provision 
of  the  criminal  code,  applies  only  to  false  statements  made  to  the  executive  branch 
and  not  those  made  to  the  legislative  or  judicial  branches.  Specifically,  the  Hubbard 
case  reversed  the  1955  decision  n\  United  States  v.  Bramhlett,  348  U.S.  503  (1955), 
which  had  interpreted  Section  100 1's  use  of  the  phrase  "department  or  agency  of 
the  United  States"  as  applying  equally  to  all  three  branches  of  the  federal  govern- 
ment. In  the  years  following  Bramblett,  Section  1001  had  been  applied  to  a  wide 
range  of  falsehoods,  including  those  made  to  committees  and  administrative  units 
of  Congress,  as  well  as  those  made  in  written  material  submitted  to  committee  staff, 
in  unsworn  hearing  testimony,  and  in  unsworn  statements  made  to  Members  in  a 
setting  which  did  not  constitute  a  committee  meeting  or  hearing. 

A  case  of  equal  concern  was  decided  in  1991,  when  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit,  in  the  case  United  States  v.  Poindexter,  951  F.2d 
369  (D.C.  Cir.  1991),  cert,  denied,  113  S.Ct.  656  (1992),  departed  from  other  circuits 
in  holding  that  the  criminal  provision  for  obstruction  of  Congress  contained  in  18 
U.S.C.  1505  failed  to  provide  clear  notice  that  it  prohibited  an  individual's  lying  to 
Congress.  The  court  held  that  the  statute  could  be  used  to  punish  an  individual  who 
induces  another  to  lie,  but  not  to  punish  one  who  lies  by  himself 

These  two  cases  have  severely  undermined  the  ability  of  Congress  to  gather  reli- 
able information — an  ability  which  is  critical  to  the  legislative  oversight  function. 
I  say  this  not  only  as  a  Senator  concerned  generally  with  protecting  the  prerogatives 
of  this  institution,  but  as  one  who  for  twenty-three  years  has  been  actively  engaged 
in  carrying  out  the  oversight  prerogative  through  my  relationship  with  the  Senate's 
Permanent  Subcommittee  on  Investigations.  I  joined  the  Subcommittee  when  I  first 
came  to  the  Senate  in  1973,  and  I  have  served  continuously  since  1978  as  either 
the  Subcommittee's  Chairman  or  Ranking  Minority  Member. 

The  Permanent  Subcommittee  on  Investigations  is  the  Senate's  largest  sub- 
committee and  operates  under  an  investigative  mandate  broader  than  that  of  any 
committee  in  Congress.  In  its  forty-eight  years  of  existence,  the  Subcommittee  has 
investigated  allegations  of  improprieties  in  various  executive  branch  agencies,  cor- 
ruption in  the  labor-management  field,  organized  crime,  government  waste,  and 
military  fraud  and  inefficiency.  The  Subcommittee  is  one  of  the  few  with  standing 
authority  to  subpoena  witnesses  and  documents  as  well  as  the  authority  to  conduct 
depositions  through  its  staff. 

My  experience  with  the  Subcommittee  has  taught  me  that  congressional  oversight 
is  not  always  an  easy  task.  Not  infrequently,  oversight — to  be  effective — must  be- 
come somewhat  adversarial  in  nature.  Many  is  the  witness  who  has  felt  it  necessary 
to  invoke  his  Fifth  Amendment  rights  in  response  to  questioning  by  the  Subcommit- 
tee. This  includes  not  only  members  of  organized  crime,  but  union  leaders,  insur- 
ance executives,  and  owners  of  proprietary  trade  schools  as  well.  Nor  are  witnesses 
or  subpoenaed  entities  always  willing  to  comply  with  congressional  process.  Case 
law  on  the  enforcement  of  congressional  subpoenas  has  been  made  as  a  result  of 
the  activities  of  the  Subcommittee.  And  there  have  been  those  who  attempt  to  mis- 
lead congressional  committees.  Indeed,  even  as  S.  1734  is  being  considered  by  this 
body,  a  former  top  executive  of  a  national  insurance  company  is  under  indictment 
for  perjury  and  obsti-uction  of  Congress  in  connection  with  a  Subcommittee  inves- 
tigation. 

If  allowed  to  stand,  the  Hubbard  and  Poindexter  decisions  will  severely  cripple  the 
ability  of  committees  like  the  Permanent  Subcommittee  on  Investigations  to  perform 
their  constitutional  function.  Investigative  committees  must  be  able  to  rely  on  the 
information  they  obtain  and  to  know  that  those  who  would  lie,  submit  false  docu- 
ments, or  otherwise  obstruct  a  congressional  investigation  will  be  subject  to  punish- 
ment. S.  1734  restores  the  law  on  false  statements  and  obstruction  of  Congress  to 
the  state  it  was  before  these  decisions,  a  state  which  existed  for  many  decades  and 
which  served  as  an  important  protection  for  this  institution.  I  look  forward  to  work- 
ing with  my  colleagues  to  accomplish  this  restoration  so  that  the  congressional  over- 
sight function  will  remain  a  viable  process. 

Senator  Specter.  Now,  Congressman  Martini,  we  return  to  your 
testimony.  Thank  you  for  joining  us. 
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Representative  Martini.  Thank  you,  and  good  morning,  Senator, 
and  good  morning,  Senator  Abraham.  I  would  Hke  to  once  again 
thank  you  for  giving  me  the  opportunity  to  appear  here  this  morn- 
ing to  testify  on  this  important  matter. 

The  question  facing  this  committee  is  whether  or  not  individuals 
who  knowingly  and  intentionally  issue  a  fraudulent  or  false  state- 
ment to  the  legislative  or  judicial  branch  of  the  Federal  Govern- 
ment should  be  subject  to  criminal  prosecution  under  Title  18,  sec- 
tion 1001,  of  the  United  States  Code. 

Tomorrow,  for  the  first  time  in  over  15  years.  Members  of  Con- 
gress will  file  their  financial  disclosure  statements  without  fear  of 
prosecution  or  penalty  for  issuing  fraudulent  or  false  statements  on 
these  forms,  were  they  to  do  so.  Mr.  Chairman,  I  believe  that  the 
public  has  the  right  to  know  that  congressional  financial  disclosure 
forms  are  filled  out  truthfully  and  accurately. 

As  you  are  aware,  I  have  introduced  legislation  in  the  House 
called  the  Government  Accountability  Act,  H.R.  3166,  which  is  in- 
tended to  amend  section  1001  of  Title  18  in  a  manner  that  would 
make  its  application  consistent  with  the  legal  precedents  estab- 
lished prior  to  the  Supreme  Court's  decision  in  Hubbard  v.  United 
States.  Ironically,  tomorrow  will  also  be  the  1-year  anniversary  of 
the  Court's  decision  in  Hubbard. 

As  a  result  of  this  decision,  section  1001  of  Title  18  is  now  only 
applicable  to  individuals  who  knowingly  and  willfully  issue  a  false 
statement  to  the  executive  branch  of  the  Federal  Government.  Indi- 
viduals who  issue  false  statements  to  the  legislative  or  judicial 
branch  of  Government  can  no  longer  be  prosecuted  under  section 
1001.  In  Hubbard,  the  Supreme  Court  held  that,  "A  court  is  nei- 
ther a  department  or  an  agency  within  the  meaning  of  section 
1001."  This  clearly  infers  that  Congress  is  certainly  not  an  agency 
or  a  department  of  the  executive  branch. 

In  fact,  Federal  courts  have  recently  used  the  Hubbard  decision 
to  overturn  the  conviction  of  a  former  Member  of  Congress  and  a 
former  HUD  official  who  lied  to  Congress.  Federal  prosecutors  have 
also  been  forced  to  drop  key  indictments  in  criminal  proceedings 
against  several  former  Members  of  Congress  as  a  result  of  this  de- 
cision. 

As  a  former  assistant  U.S.  attorney  in  Newark,  New  Jersey,  I 
know  firsthand  the  importance  of  section  1001  of  Title  18.  In  my 
opinion,  this  is  a  critical  provision  of  the  law  which  protects  the 
Federal  Government  from  false  or  fraudulent  statements. 

Quite  simply,  as  the  Senator  said  a  few  moments  ago,  this  is  an 
issue  of  parity.  I  can  think  of  no  reason  why  we  would  hold  false 
statements  issued  to  Congress  or  the  judiciary  with  any  less  sever- 
ity than  those  issued  to  the  executive  branch.  I  am  concerned  that 
without  a  viable  Federal  false  statements  statute.  Government  offi- 
cials and  others  will  be  able  to  engage  in  acts  of  fraud  and  mis- 
conduct against  the  legislative  and  judicial  branches  of  Govern- 
ment without  fear  of  retribution. 

Many  of  you  may  recall  just  a  few  months  ago  the  fraudulent 
telegrams  that  were  disseminated  to  Members  of  the  House  and 
the  United  States  Senate  during  the  debate  on  the  Telecommuni- 


cations  Act.  I  know  my  office  was  deluged  with  literally  trash  bags 
filled  with  these  so-called  constituent  telegrams  and  inquiries. 

When  my  office  contacted  some  of  the  individuals  whose  names 
appeared  on  the  telegrams,  these  individuals  were  unaware  of  the 
telegram  and  had  not  given  their  permission  to  anyone  to  use  their 
names  on  these  letters.  Unfortunately,  because  of  the  Hubbard  de- 
cision, the  U.S.  attorney  here  in  Washington,  DC,  was  unable  to 
seek  criminal  indictments  against  the  individuals  responsible  for 
such  fraudulent  activity. 

In  the  past,  section  1001  of  18  U.S.  Code  has  been  used  to  suc- 
cessfully prosecute  Members  of  Congress  who  have  lied  on  their  fi- 
nancial disclosure  form,  initiated  ghost  employee  schemes,  know- 
ingly submitted  false  vouchers,  and  purchased  personal  goods  and 
services  with  taxpayer  dollars.  Without  a  viable  false  statements 
statute,  these  crimes  could  very  well  go  unpunished. 

Mr.  Chairman,  one  of  the  primary  responsibilities  of  Congress  is 
the  oversight  of  the  various  functions  of  the  Federal  Government. 
Congress  often  makes  legislative  decisions  based  in  part  on  testi- 
mony or  information  received  from  the  executive  branch  and  non- 
governmental witnesses.  We  generally  operate  on  the  assumption 
that  the  testimony  and  information  we  receive  from  various  Gov- 
ernment officials  is  accurate  and,  of  course,  truthful.  Many  would 
suggest  that  it  is  the  enforcement  mechanism  provided  by  the  Fed- 
eral false  statements  statute  that  ultimately  protects  the  legislative 
branch  from  false  testimony  and  misinformation. 

I  would  like  to  just  make  it  clear  that  the  intention  of  my  legisla- 
tion is  not  to  create  a  tidal  wave  of  special  prosecutor  and  inde- 
pendent counsel  investigations  into  this  administration  or  any  fu- 
ture administrations.  Rather,  H.R.  3166  is  meant  to  restore  and 
clarify  the  Federal  false  statements  statute  to  its  pre-Hiibbard  ap- 
plication. 

Much  of  the  initial  attention  surrounding  congressional  efforts  to 
restore  the  Federal  false  statements  statute  when  it  was  intro- 
duced focused  on  the  applicability  of  section  1001  to  the  judiciary. 
My  legislation  applies  section  1001  to  the  judicial  as  well  as  the 
legislative  branch.  However,  it  specifically  exempts  formal  court- 
room proceedings,  consistent  with  the  court  opinions  in  the  Morgan 
and  Mayer  decisions.  Accordingly,  I  have  included  language  drafted 
in  consultation  with  the  Department  of  Justice  to  address  this  con- 
cern. 

The  goal  in  applying  section  1001  to  the  judicial  branch  should 
be  to  provide  a  penalty  for  individuals  who  may  lie  or  issue  false 
statements  in  the  context  of  the  administrative  duties  of  the  judi- 
cial branch,  not  its  litigation  proceedings.  During  the  House  Crime 
Subcommittee  markup  of  H.R.  3166,  some  of  my  colleagues  also  ex- 
pressed concern  that  the  Government  Accountability  Act  did  not 
contain  a  congressional  advocacy  exception  that  would  exempt  cer- 
tain types  of  legislative  advocacy  from  the  scope  of  section  1001. 
These  individuals  are  concerned  that  by  codifying  100 1's  applicabil- 
ity to  Congress,  we  may  inadvertently  chill  the  legislative  process 
and  dialogue. 

As  you  know,  Mr.  Chairman,  Congress  has  always  been  the 
arena  in  which  the  American  people  have  come  to  express  their 
ideas  and  beliefs.  We  must  ensure  that  we  do  not  stifle  public  de- 
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bate  on  the  issues  before  this  body.  While  I  believe  that  H.R.  3166 
as  drafted  would  afford  protection  to  those  individuals  who  engage 
in  advocacy  of  the  legislative  branch,  I  am  willing  to  work  with  my 
colleagues  in  an  effort  to  address  their  concerns  on  this  important 
issue. 

Prior  to  the  Hubbard  decision,  an  uncertainty  or  a  vagueness  ex- 
isted among  the  various  Federal  courts  concerning  the  applicability 
of  section  1001  to  Congress.  Accordingly,  Federal  prosecutors  pur- 
sued indictments  under  the  Federal  false  statements  statute  with 
extreme  caution  in  matters  pertaining  to  Congress.  Enactment  of 
legislation  like  H.R.  3166  would  leave  no  doubt  about  the  applica- 
tion of  section  1001  to  Congress.  I  believe  that,  at  a  minimum,  we 
must  ensure  that  duly  authorized  investigations  and  administra- 
tive matters  of  the  Congress  are  covered  by  section  1001  of  18  U.S. 
Code. 

Just  in  conclusion,  the  American  people  have  demanded  a  Fed- 
eral Government  that  is  not  above  the  law.  Without  an  applicable 
Federal  false  statements  statute,  we  will  seriously  jeopardize  the 
ability  of  this  institution  to  protect  itself  from  both  internal  and  ex- 
ternal fraud.  The  challenge  before  this  committee  is  to  address  this 
important  matter  quickly  and  responsibility. 

Once  again,  I  thank  the  committee  and  the  chairman  for  provid- 
ing me  this  opportunity  and  hope  that  my  testimony  is  helpful  in 
your  efforts  to  reach  a  successful  resolution  in  this  matter. 

I  thank  you.  Senator. 

Senator  Specter.  Thank  you  very  much.  Congressman  Martini. 

It  may  be  worth  just  a  moment  to  make  it  explicit  or  as  clear 
as  we  can  that  the  statute  does  not  apply  to  statements  made  by 
Members  in  the  course  of  debate  on  the  floor.  Would  you  agree  with 
that.  Senator  Levin? 

Senator  Levin.  Yes. 

Senator  Specter.  Congressman  Martini? 

Representative  MARTINI.  Yes,  I  would. 

Senator  Specter.  I  just  asked  my  learned  counsel  if  that  were 
so  and  he  said  it  would  not  apply  to  statements  made  on  the  floor 
on  the  grounds  of  the  Speech  and  Debate  Clause.  I  did  not  have 
a  chance  to  pursue  with  him  further  the  question  as  to  how  that 
would  differ  from  a  statement  made  by  a  citizen  under  the  Free 
Speech  Clause  of  the  Constitution,  but  I  do  think  it  worth  making 
it  explicit  that  it  does  not  apply  to  statements  made  on  the  floor. 

During  my  tenure  in  the  Senate,  I  have  been  amazed  sometimes 
by  statements  which  are  made  on  the  floor  of  the  United  States 
Senate  being  used  in  judicial  proceedings  where  some  semblance  of 
evidence  is  required.  The  kinds  of  matters  and  proofs  which  are 
brought  to  the  floor  are  really  extraordinary,  but  then  since  per- 
haps no  one  is  listening,  it  doesn't  matter  too  much  what  is  said, 
but  I  think  it  important  to  make  that  distinction. 

Well,  I  think  we  are  going  to  correct  this  Supreme  Court  deci- 
sion. It  is  a  little  hard  to  understand  how  they  do  this  after  40 
years,  but  since  they  have  done  it,  we  are  going  to  respond.  So 
thank  you  very  much.  Senator  Levin,  and  thank  you  very  much, 
Congressman  Martini. 

Representative  Martini.  Thank  you. 

Senator  Levin.  Thank  you,  Mr.  Chairman. 
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Senator  Specter.  We  will  move  to  the  second  panel  now — Dep- 
uty Assistant  Attorney  General  Robert  Litt,  Senate  Legal  Counsel 
Thomas  Griffith,  and  Professor  Charles  Tiefer.  Our  practice,  gentle- 
men, is  to  put  on  the  red  light  for  5  minutes  and  if  you  have  a 
claim  of  equal  protection,  you  have  to  make  it  during  the  course 
of  your  5  minutes. 

Our  first  witness  is  the  Honorable  Robert  Litt,  Deputy  Assistant 
Attorney  General,  Criminal  Division,  U.S.  Department  of  Justice. 
Welcome,  Mr.  Litt. 

PANEL  CONSISTING  OF  ROBERT  S.  LITT,  DEPUTY  ASSISTANT 
ATTORNEY  GENERAL,  CRIMINAL  DIVISION,  U.S.  DEPART- 
MENT OF  JUSTICE,  WASHINGTON,  DC;  THOMAS  B.  GRIFFITH, 
LEGAL  COUNSEL,  U.S.  SENATE,  WASHINGTON,  DC;  AND 
CHARLES  TIEFER,  ASSOCIATE  PROFESSOR  OF  LAW,  UNIVER- 
SITY OF  BALTIMORE  SCHOOL  OF  LAW,  BALTIMORE,  MD 

STATEMENT  OF  ROBERT  S.  LITT 

Mr.  Litt.  Thank  you,  Mr.  Chairman.  I  would  like  to  begin  by 
thanking  you  and  Senator  Levin  and  Representative  Martini  for 
the  interest  and  the  leadership  you  have  shown  on  this  issue  which 
is  an  important  one  to  law  enforcement. 

The  Department  of  Justice  fully  supports  the  goals  of  S.  1734, 
which  you  have  introduced  with  Senator  Levin  and  some  others.  As 
you  know,  we  have  offered  our  own  proposal  to  achieve  the  same 
goals  as  S.  1734  and  in  my  written  statement,  which  is  somewhat 
longer  than  my  oral 

Senator  Specter.  It  will  be  admitted,  without  objection. 

What  are  the  differences  between  your  bill  and  1734? 

Mr.  Litt.  The  principal  difference  has  to  do  with  the  scope  of  the 
judicial  function  exception,  and  I  would  like  to  put  that  off  for  one 
minute  and  just  join  with  the  statements  made  by  Senator  Levin 
and  Representative  Martini  about  the  need  for  this  piece  of  legisla- 
tion and  the  fact  that  it  will  fill  a  substantial  gap  which  the  Su- 
preme Court  discovered  only  last  year  existed  in  the  law.  We  think 
it  is  very  important  to  be  able  to  prosecute  false  statements  made 
to  the  judiciary  and  to  this  Congress,  as  well  as  to  the  executive 
branch. 

Turning  just  briefly  to  the  matter  of  the  judicial  function  excep- 
tion which  you  asked  about,  or  you  asked  about  the  differences  be- 
tween the  bills  there,  our  bill,  like  S.  1734,  would  codify  a  judicial 
function  exception.  This  was  an  exception  that  was  originally  cre- 
ated by  the  courts  to  exclude  from  the  coverage  of  section  100 1  cer- 
tain false  statements  made  in  connection  with  judicial  proceedings. 

The  courts  did  this  because  they  were  concerned  about  the  effect 
that  it  might  have  on  advocacy  of  lawyers  and  defendants,  particu- 
larly in  criminal  cases.  The  question  was  raised  in  one  of  the  earli- 
est cases  about  this,  is  a  lawyer  violating  1001  if  he  stands  up  and 
argues  for  acquittal  of  a  client  he  knows  to  be  not  guilty?  As  a  re- 
sult, the  courts  found  that  Congress,  when  it  passed  section  1001, 
must  have  intended  an  exception  for  this  sort  of  statement. 

The  Department  of  Justice  agrees  that  there  needs  to  be  some 
exception  to  protect  this  sort  of  statement  and  prevent  the  chilling 
of  advocacy,  but  we  think  that  it  is  important  that  the  exception 
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be  narrowly  limited  to  protect  only  those  statements  that  we  need 
to  protect  to  preserve  the  adequacy  of  the  judicial  function.  We 
think  it  is  important  that  the  exception  be  clear  and  unambiguous 
to  give  notice  to  everybody  of  exactly  what  can  and  cannot  be  pros- 
ecuted. 

Senate  bill  1734  contains  a  judicial  function  that  essentially 
turns  on  whether  the  statement  is  made  to  a  court  in  its  adjudica- 
tory or  its  administrative  capacity,  and  this  is  similar,  frankly,  to 
the  test  that  has  been  applied  by  the  courts,  which  is  that  if  a 
statement  is  made  to  a  court  in  its  adjudicatory  capacity,  it  is  pro- 
tected. If  it  is  made  in  an  administrative  or  housekeeping  capacity, 
it  is  not  protected. 

Unfortunately,  that  distinction  has  been  very  difficult  to  apply  in 
practice.  I  cite  some  cases  in  my  written  statement.  In  one  pair  of 
cases,  for  example,  giving  a  false  name  to  a  magistrate  during  the 
course  of  a  plea  hearing  was  found  to  be  prosecutable  because  that 
was  held  to  be  merely  administrative,  whereas  in  another  case  giv- 
ing a  false  statement  to  a  magistrate  in  a  removal  hearing  was 
held  not  to  be  prosecutable  because  it  was  adjudicative.  I  don't 
think  that  that  provides  great  clarity  in  the  law. 

The  proposal  that  we  have  submitted,  which  I  believe  is  essen- 
tially identical  to  that  which  Representative  Martini  mentioned  as 
part  of  H.R.  3166,  would  provide  that  section  1001  does  not  apply 
to  statements  made  by  parties  or  their  counsel  to  a  judge  or  judges 
in  a  judicial  proceeding.  We  think  that  the  limitation  on  who  the 
parties  are  and  who  the  statement  is  made  to  will  provide  a  clear 
bright  line  that  will  be  much  easier  to  apply  than  the  adjudicative 
and  administrative  test  that  is  now  applied;  that  is  to  say,  if  it  is 
made  by  a  party  or  the  party's  counsel  and  it  is  made  to  a  judge 
or  judges,  then  it  is  protected.  Otherwise,  it  is  not. 

This  also,  we  think,  would  preserve  the  coverage  of  1001  in  a 
couple  of  important  areas.  For  example,  we  think  it  is  important 
to  preserve  the  applicability  of  section  1001  to  statements  that  are 
made  to  entities  other  than  the  court  itself,  to  the  probation  office, 
to  the  Administrative  Office  of  Courts,  to  grand  juries,  without  hav- 
ing to  go  through  an  analysis  of  whether  the  statement  is  adjudica- 
tive or  administrative  in  nature.  That  is  why  we  have  the  limita- 
tion to  a  judge  or  judges. 

Second,  we  have  found  that  courts  have  held  that  section  1001 
covers  statements  made  to  law  enforcement  officers  during  a  grand 
jury  investigation  on  the  grounds  that  the  law  enforcement  officers 
are  working  for  the  grand  jury  and  therefore  it  is  part  of  the  judi- 
cial function.  We  don't  think  that  is  an  appropriate  expansion  of 
the  judicial  function  exception.  There  is  no  reason  why  somebody 
should  be  able  to  lie  to  an  FBI  agent  when  there  is  a  grand  jury 
investigation  pending,  but  be  prosecuted  for  lying  when  there  is  no 
grand  jury  investigation  pending. 

So  we  have  submitted  a  proposal  by  letter  to  you  and  others 
which  would  codify  a  judicial  function  exception  which  is  somewhat 
narrower  and  more  precise  and,  we  believe,  more  effective  for  law 
enforcement  than  that  contained  in  S.  1734. 

Beyond  that,  I  believe  that  we  are  fully  in  accord  with  the  provi- 
sion of  S.  1734  that  relates  to  the  amendment  of  section  1001.  My 
written  statement  covers  a  couple  of  the  other  aspects  of  S.  1734. 
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Thank  you. 

Senator  Specter.  Thank  you  very  much,  Mr.  Litt.  We  appreciate 
your  thoughtfulness  and  the  distinctions  which  you  have  made  and 
we  will  take  them  very  closely  into  account. 

[The  prepared  statement  of  Mr.  Litt  follows:] 

Preparbd  Statement  of  Robert  S.  Litt 

Mr.  Chairman  and  members  of  the  Committee,  I  am  pleased  to  testify  before  this 
committee  on  the  proposal  to  amend  Title  18  of  the  United  States  Code  to  restore 
our  ability  to  prosecute  false  statements  made  to  the  judicial  and  legislative 
branches  of  government.  The  Department  of  Justice  fully  supports  the  goals  of  S. 
1734,  which  has  been  introduced  by  Senators  Specter  and  Levin,  along  with  others. 
As  you  know,  the  Department  has  offered  our  own  proposal  to  achieve  the  same 
goals,  and  in  my  testimony  I  would  like  to  highlight  several  ways  in  which  we  be- 
lieve that  the  Department's  proposal  is  preferable.  The  Department  of  Justice  looks 
forward  to  working  with  you  and  other  interested  Members  of  Congress  in  filling 
the  current  gap  in  the  law. 

18U.S.C.  §1001 

Until  last  year,  long-settled  precedent  established  that  Section  1001  of  Title  18, 
the  false  statements  statute,  applied  to  statements  made  to  any  branch  of  govern- 
ment. However,  in  Hubbard  v.  United  States,  115  S.Ct.  1754  (1995),  the  Supreme 
Court  held  that  the  Legislative  and  Judicial  branches  were  not  "departments"  for 
purposes  of  applying  the  false  statement  statute.  In  several  subsequent  cases,  the 
Department  has  attempted  to  limit  the  scope  of  the  Hubbard  decision,  but  the 
courts  have  interpreted  Hubbard  broadly  to  mean  that  section  1001  applies  only  to 
statements  within  the  jurisdiction  of  the  Executive  branch. 

The  Hubbard  opinion  overruled  40  years  of  prior  law,  and  placed  certain  conduct 
which  should  be  criminal  beyond  the  reach  of  the  criminal  law.  Because  of  the  addi- 
tional elements  of  proof  that  are  required  under  the  perjury  and  obstruction  of  jus- 
tice statutes,  section  1001  is  the  only  viable  mechanism  for  punishing  the  submis- 
sion of  false  or  fraudulent  statements  and  documents  in  cases  where  the  submission 
is  not  made  under  oath  or  in  connection  with  a  formal  proceeding,  such  as  the  filing 
of  financial  disclosure  forms. 

As  a  result  of  Hubbard,  criminal  charges  and  convictions  have  been  dismissed  in 
several  significant  cases  involving  false  statements  to  the  Legislative  branch,  includ- 
ing United  States  v.  Dean,  55  F.3d  640  (D.C.  Cir.  1995),  cert,  denied,  116  S.Ct.  1288 
(1996);  United  States  v.  Rostenkowski,  59  F.3d  1291,  1301  (D.C.  Cir.  1995);  and 
United  States  v.  Hansen,  906  F.  Supp.  688  (D.D.C.  1995). 

The  Department  of  Justice  believes  that  it  is  essential  to  restore  the  prior  law. 
People  should  not  be  able  to  lie  to  Congress  or  to  the  courts,  whether  they  are  under 
oath  or  not.  Although,  as  I  will  discuss  in  a  minute,  the  functioning  of  the  adversary 
system  requires  that  we  afford  a  certain  amount  of  leeway  to  parties  and  their  coun- 
sel to  argue  their  case  without  fear  of  prosecution,  both  the  legislative  and  the  judi- 
cial process  generally  depend  on  accuracy  and  completeness.  Thus,  the  Department 
strongly  supports  the  amendment  of  section  1001  to  punish  false  statements  that 
are  made  to  all  three  branches  of  the  Federal  Government,  and  both  S.  1734  and 
the  proposal  which  we  transmitted  to  Congress  on  December  28,  1995 — a  proposal 
that  is  very  similar  to  H.R.  3166,  introduced  in  the  House  on  March  25 — would  do 
so. 

Like  the  Department's  proposal,  S.  1734  would  codify  what  has  been  known  as 
the  "judicial  function  exception."  The  judicial  function  exception,  which  was  origi- 
nally created  by  the  courts,  excluded  from  the  false  statement  statute  many  state- 
ments that  were  made  in  connection  with  judicial  proceedings.  The  courts  that 
adopted  the  judicial  function  exception  did  so  because  of  concerns  about  the  poten- 
tial chilling  of  advocacy  before  the  courts  that  might  occur  if  attorneys  and  parties, 
particularly  in  criminal  cases,  were  subject  to  prosecution  for  concealing  or  omitting 
certain  facts  from  a  court  or  jury.  Those  courts  found  that  Congress  must  have  in- 
tended such  an  exception  when  it  enacted  section  1001. 

The  Department  of  Justice  agrees  with  the  principles  underlying  the  judicial  func- 
tion exception.  Unlike  the  Legislative  and  Executive  branches,  the  courts  do  not  en- 
gage in  general  information  gathering.  Instead,  the  work  of  the  Judicial  branch  is 
conducted  through  an  adversarial  process  in  which  specific  disputes  are  resolved  be- 
tween specific  parties.  The  judicial  process  provides  powerful  mechanisms,  such  as 
cross-examination  and  rebuttal,  to  test  the  veracity  of  information  that  is  presented. 
Moreover,  it  is  only  in  the  courts  that  criminal  charges  are  presented  and  defend- 
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ants  are  afforded  the  constitutionally  protected  right  to  adequate  counsel  and  a  fair 
defense.  For  these  reasons,  the  Department  of  Justice  supports  a  limited  judicial 
function  exception  that  will  protect  against  the  chilling  of  advocacy  in  the  Federal 
courts. 

However,  this  exception  should  be  limited  to  the  extent  necessary  to  prevent 
chilling  of  vigorous  advocacy.  Thus,  it  should  be  clear  and  unambiguous  so  that  de- 
fendants, prosecutors,  and  the  courts  will  have  adequate  notice  as  to  which  state- 
ments fall  within  the  exception,  and  should  be  limited  to  those  situations  and  those 
individuals  for  which  it  was  intended,  based  upon  the  principle  of  protecting  zealous 
advocacy  in  an  adversarial  setting. 

In  our  view,  the  judicial  function  exception  contained  in  our  proposed  legislation 
would  achieve  these  goals  more  effectively  than  the  language  in  S.  1734.  The  appli- 
cability of  the  exception  in  S.  1734  turns  on  whether  the  false  statement  was  made 
to  a  court  in  connection  with  the  performance  of  an  "administrative"  or  an  "adju- 
dicative" function.  If  the  statement  was  made  to  the  court  concerning  an  adjudica- 
tive function,  then  section  1001  would  not  apply;  if  the  statement  was  made  to  the 
court  in  an  administrative  or  housekeeping  function,  then  section  1001  would  apply. 

However,  the  distinction  between  adjudicative  and  administrative  functions  is 
hazy  at  best,  as  courts  found  when  applying  the  judicially  created  exception  to  sec- 
tion 1001.  For  example,  under  the  judicially  created  exception,  giving  a  false  name 
to  a  magistrate  during  a  plea  hearing  was  held  to  be  prosecutable  because  it  was 
administrative,  see  United  States  v.  Plescencia-Orozco,  768  F.2d  1074  (9th  Cir. 
1985),  but  giving  a  false  name  to  a  magistrate  in  a  removalA)ail  hearing  was  held 
to  be  outside  the  scope  of  section  1001.  See  United  States  v.  Abrahams,  604  F.2d 
386  (5th  Cir.  1979).  These  cases  highlight  the  difficulty  of  maintaining  the  adminis- 
trative/adjudicative  distinction,  and  the  Department  of  Justice  believes  that  this  ap- 
proach should  be  abandoned. 

We  have  submitted  proposed  language  that  would  codify  the  judicial  function  ex- 
ception to  section  1001  without  relying  on  the  distinction  between  adjudicative  and 
administrative  functions.  The  Department  of  Justice  proposal  provides: 

"This  section  shall  not  apply  to  parties  to  a  judicial  proceeding,  or  their  counsel, 
for  statements,  representations  or  documents  submitted  by  them  to  a  judge  or 
judges  in  the  judicial  proceeding." 

We  believe  that  this  language  would  provide  clear  guidance  on  which  false  state- 
ments may  be  prosecuted  under  section  1001  and  which  statements  may  not,  since 
it  depends  solely  on  the  identity  of  the  person  making  the  statement  and  the  person 
to  whom  it  is  made. 

We  also  believe  that  this  language  will  satisfy  the  Department  of  Justice's  second 
concern — that  the  judicial  function  exception  be  limited  to  those  situations  and  indi- 
viduals necessary  to  preserve  zealous  advocacy  before  the  courts.  First,  only  parties 
and  their  counsel  will  be  protected  by  the  exception.  Given  that  the  purpose  of  the 
judicial  function  exception  is  to  prevent  the  chilling  of  advocacy,  we  believe  that 
there  is  no  reason  to  protect  false  statements  submitted  by  individuals  who  are  not 
parties  or  counsel  in  a  judicial  proceeding.  For  example,  when  a  person  who  is  not 
a  party  submits  a  false  document  to  a  court  in  connection  with  a  criminal  sentenc- 
ing, we  believe  that  such  a  person  should  be  subject  to  prosecution  under  section 
1001.  Under  S.  1734,  that  person  would  fall  within  the  judicial  function  exception, 
and  could  not  be  prosecuted. 

The  second  way  in  which  The  Department  of  Justice  proposal  would  limit  the 
scope  of  the  judicial  function  exception  to  those  instances  where  it  is  necessary  is 
by  making  clear  that  it  applies  only  to  statements  submitted  to  a  judge  or  judges. 
This  limitation  is  important  for  two  reasons.  First,  we  believe  that  false  statements 
that  are  made  to  other  entities  within  the  Judicial  branch — including  the  Adminis- 
trative Office  of  the  Court,  the  United  States  Probation  Office,  and  grand  juries — 
should  be  subject  to  prosecution. 

Second,  it  is  important  to  ensure  that  the  judicial  function  exception  is  not  inter- 
preted to  immunize  false  statements  made  to  law  enforcement  officers  in  connection 
with  judicial  proceedings.  For  example,  one  Federal  appeals  court  used  the  judicial 
function  exception  to  reverse  the  conviction  of  an  individual  who  lied  to  FBI  agents 
simply  because  the  agents  were  involved  in  a  grand  jury  investigation.  See  United 
States  v.  Wood,  6  F.3d  692  (10th  Cir.  1993).  There  is  no  reason  to  protect  such  con- 
duct, and  the  Department  of  Justice  proposal  would  ensure  that  it  would  not  be  pro- 
tected by  the  judicial  function  exception. 

Finally,  I  would  also  like  to  note  that  both  S.  1734  and  the  Administration  pro- 
posal would  expressly  include  materiality  as  an  element  under  each  of  the  three 
clauses  of  section  1001.  We  support  this  amendment.  There  is  presently  a  conflict 
of  circuits  on  this  issue.  See  United  States  v.  Gaudin,  115  S.Ct.  2310,  2320-21 
(1995)  (Rehnquist,  C.J.,  concurring).  We  do  not  believe  that  a  requirement  of  mate- 
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riality  would  irignificantly  hinder  law  enforcement,  and  it  would  ensure  that  Section 
1001  was  applied  in  cases  where  the  false  statement  had  the  capacity  to  affect  the 
proceedings. 

18  U.S.C.  §1515  (definition  of  "corruptly"  in  Section  1505) 

S.  1734  also  includes  a  provision  defining  the  word  "corruptly"  in  18  U.S.C. 
§  1505,  one  of  the  obstruction  of  justice  statutes.  This  definition  is  intended  to  ad- 
dress problems  raised  by  the  decision  of  the  Court  of  Appeals  in  United  States  v. 
Poindexter,  951  F.2d  369  (D.C.  Cir.  1991),  cert,  denied,  506  U.S.  1021  (1992).  In 
Poindexter,  the  court  reversed  the  conviction  of  former  National  Security  Advisor 
John  Poindexter  for  obstruction  of  justice  under  18  U.S.C.  §  1505,  holding  that  the 
term  "  'corruptly'  is  too  vague  to  provide  constitutionally  adequate  notice  that  it  pro- 
hibits lying  to  the  Congress."  Id.  at  379.  While  we  disagree  with  that  decision,  we 
believe  that  it  is  appropriate  to  amend  the  statute  to  prevent  the  problem  from  aris- 
ing again. 

S.  1734  would  add  three  things  to  the  definition  of  the  term  "corruptly."  First,  it 
would  make  clear  that  a  person  may  act  corruptly — and  thus  be  convicted  of  ob- 
struction of  justice — even  if  the  person  acts  alone,  rather  than  through  another  per- 
son or  official.  The  Department  of  Justice  supports  this  clarification.  It  would,  we 
believe,  cure  the  defect  perceived  by  the  Court  of  Appeals  in  Poindexter.  See  United 
States  V.  Kelley,  36  F.3d  1118,  1127-28  (D.C.  Cir.  1994). 

Second,  S.  1734  would  require  that  the  defendant  have  acted  with  an  "improper 
purpose."  Adding  improper  purpose  as  an  element  of  a  criminal  offense  raises  seri- 
ous concerns.  First,  it  is  very  difficult  to  define  which  purposes  are  proper  and 
which  are  improper.  Moreover,  such  a  provision  would  permit  a  defendant  to  argue 
that  he  or  she  could  not  be  convicted  so  long  as  he  or  she  could  identify  or  manufac- 
ture an  overriding  purpose  for  the  conduct  that  was  "proper" — such  as  exercising 
free  speech,  defending  an  important  belief,  or  protecting  the  national  security — even 
if  he  or  she  is,  in  fact,  intending  to  obstruct  justice.  In  addition,  the  "improper  pur- 
pose" test  would  apply  even  to  the  conduct  which  Poindexter  found  could  properly 
be  prosecuted  under  section  1001,  namely  influencing  the  testimony  or  actions  of  an- 
other. We  must  be  able  to  prosecute  individuals  who  engage  in  knowing  and  willful 
criminal  conduct,  regardless  of  their  overall  purpose. 

Finally,  S.  1734  lists  several  specific  types  of  conduct,  such  as  making  a  false 
statement  and  withholding  a  document,  that  would  be  "corrupt"  under  section  1505. 
The  Department  of  Justice  agrees  that  the  types  of  conduct  listed  are  among  the 
ways  in  which  a  person  can  act  coiTuptly.  Through  the  years,  however,  we  have 
seen  that  there  are  many  ways  in  which  a  person  can  act  corruptly,  and  such  a  list 
of  conduct  should  not  be  interpreted  as  the  only  types  of  conduct  that  qualify  as  cor- 
rupt. Providing  any  such  list  will  invite  a  court  to  decide  whether  other  conduct 
should  be  prohibited  by  comparison  to  the  list  rather  than  to  the  concept  of  "cor- 
ruptly." 

More  importantly,  the  term  "corruptly  is  used  in  the  criminal  code  to  define  the 
state  of  mind  with  which  the  defendant  must  act,  and  not  simply  the  acts  that  the 
defendant  must  engage  in.  The  term  "corruptly"  serves  this  purpose  in  several 
places  in  the  criminal  code,  including  the  bribery  and  obstruction  of  justice  provi- 
sions (18  U.S.C.  §§201,  666,  1503,  1505,  1512).  Because  the  term  has  been  used  in 
the  criminal  code  for  many  years,  it  has  a  long  history  in  the  courts.  Consequently, 
the  Department  of  Justice  is  concerned  about  the  potential  impact  of  the  proposed 
definition  of  the  term  "corruptly"  which  focuses  on  listing  a  few  types  of  conduct 
that  fall  within  the  scope  of  that  term  as  it  is  used  in  one  criminal  provision. 

Thus,  we  believe  that  the  only  change  to  the  definition  of  the  term  "corruptly" 
that  is  necessary  in  response  to  the  Poindexter  case  is  to  clarify  that  a  person  can 
act  corruptly  either  alone  or  through  others. 

28  U.S.C.  §1365 

Section  4  of  S.  1734  would  amend  28  U.S.C.  §  1365,  which  establishes  the  author- 
ity of  the  Senate  to  enforce  a  Senate  subpoena  issued  to  a  Federal  official.  28  U.S.C. 
§  1365  authorizes  the  Senate  to  enforce  its  subpoenas  in  court,  but  it  is  inapplicable 
to  subpoenas  to  the  executive  branch,  because  it  expressly  excludes  from  its  author- 
ization an  action  to  enforce  a  subpoena  "issued  to  an  officer  or  employee  of  the  Fed- 
eral Government  acting  within  his  official  capacity."  Section  4  of  S.  1734  would 
amend  section  1365  to  prevent  enforcement  of  Senate  subpoenas  issued  to  Federal 
officials  only  when  the  head  of  the  official's  department  or  agency  has  directed  the 
official  not  to  comply  based  upon  an  executive  branch  privilege  or  objection.  The  De- 
partment of  Justice  opposes  this  expansion  of  the  Senate's  authority  to  enforce  sub- 
poenas against  the  executive  branch.  We  believe  that  these  disputes  should  be  re- 
solved between  the  two  branches  and  not  brought  before  the  courts. 


16 

18  U.S.C.  §6005 

Finally,  Section  5  of  S.  1734  would  amend  the  provision  under  which  Congress 
may  compel  immunized  testimony  from  witnesses,  18  U.S.C.  §6005,  by  making  clear 
that  testimony  may  be  compelled  "ancillary  to"  a  proceeding  before  a  committee  or 
subcommittee.  The  Department  of  Justice  has  no  objection  to  such  an  amendment, 
which  will  essentially  conform  section  6005  to  section  6002.  Section  6002  already 
contains  the  phrase  "ancillary  to.'  Given  the  risks  that  immunized  testimony  may 
pose  to  criminal  prosecutions,  however,  we  note  the  significance  of  the  requirement 
that  the  Attorney  General  be  provided  with  ten  days  advance  notice  of  any  request 
for  immunity. 

I  would  be  pleased  at  this  time  to  answer  any  questions  which  you  may  have. 

Senator  Specter.  Mr.  Griffith,  welcome.  Thank  you  for  joining 
us. 

STATEMENT  OF  THOMAS  B.  GRIFFITH 

Mr.  Griffith.  Thank  you,  Mr.  Chairman.  Thank  you  for  the  invi- 
tation to  discuss  S.  1734,  the  False  Statements  Penalty  Restoration 
Act.  The  Senate  Legal  Counsel  has  a  statutory  charge  to  advise 
committees  regarding  their  investigative  powers.  I  will  address  how 
S.  1734  might  affect  those  powers.  I  have  prepared  a  longer  written 
statement  that  has  been  submitted  previously  to  the  committee. 

Senator  Specter.  It  will  be  placed  in  the  record,  without  objec- 
tion. 

Mr.  Griffith.  Thank  you.  At  the  outset,  however,  I  should  point 
out  that  because  the  Office  of  Senate  Legal  Counsel  may  be  called 
upon  at  some  point  in  time  to  participate  in  litigation  involved  the 
provisions  of  the  proposed  Act  or  the  statutes  they  would  amend, 
I  must  refrain  from  endorsing  or  criticizing  the  measures  before 
you. 

Senator  Specter.  Why  is  that? 

Mr.  Griffith.  If,  in  fact,  we  are  called  upon  to  provide  a  defense 
to  these  acts  as  Senate  Legal  Counsel,  it  might  be  untoward  if 

Senator  Specter.  What? 

Mr.  Griffith.  It  might  be  untoward  if  the  first  thing  that  we 
meet  in  court  is  a  statement  criticizing  the  very  Act  that  we  are 
called  upon  to  defend. 

Senator  Specter.  Well,  that  might  cover  criticism,  but  how  about 
compliments? 

Mr.  Griffith.  I  think  you  will  see,  by  implication,  some  com- 
pliments in  the  proposed  legislation. 

The  power  to  investigate  is  inherent  in  Congress'  constitutional 
power  to  legislate.  To  fulfill  its  constitutional  function.  Congress 
must  be  able  to  rely  upon  the  information  it  receives  during  the 
course  of  its  investigations.  Section  2  and  3  of  the  Act  seek  to  re- 
store important  criminal  protections  upon  which  congressional  in- 
vestigators have  relied  for  the  last  40  years,  but  which  recent  court 
decisions  have  called  into  question. 

Section  2  would  amend  the  False  Statements  Act  and  restore  fel- 
ony criminal  sanctions  to  unsworn  false  statements  made  to  con- 
gressional investigators,  sanctions  which  the  Supreme  Court  held 
last  year  in  Hubbard  were  no  longer  available.  Restoring  to  Con- 
gress the  protections  of  the  False  Statements  Act  would  be  signifi- 
cant. 

Prior  to  Hubbard,  prosecutors  obtained  felony  convictions  against 
witnesses  who  knowingly  made  false  material  statements  to  com- 
mittees  in  the   following  circumstances:   unsworn  testimony  to  a 
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committee,  oral  statements  to  committee  members,  oral  statements 
to  committee  staff,  written  submissions  accompanying  testimony  to 
a  committee,  written  statements  in  a  letter 'responding  to  commit- 
tee inquiries. 

After  Hubbard,  however,  these  forms  of  false  statements  will 
very  likely  go  unpunished  in  the  absence  of  legislation.  Without 
such  legislation,  the  only  felony  sanction  available  against  those 
who  knowingly  make  false  statements  to  Congress  is  the  perjury 
statute.  The  perjury  statute,  however,  applies  only  where  a  sworn 
statement  is  made  before  a  competent  tribunal.  Most  statements 
made  to  congressional  investigations  are  unsworn. 

The  Supreme  Court  has  held  that  a  congressional  committee  is 
a  competent  tribunal  for  purposes  of  the  perjury  statute  only  when 
a  quorum  of  its  members  is  present  at  the  time  of  the  false  sworn 
statement.  Now,  there  are  several  committees  to  which  the  Senate 
has  given  staff  deposition  authority  and  which  do  not  need  to  have 
a  member  present  at  the  time  the  sworn  false  statement  is  made 
to  sustain  a  perjury 

Senator  Specter.  You  say  there  must  be  a  quorum  present  be- 
fore a  statement  is  prosecutable? 

Mr.  Griffith.  Under  the  perjury  statute. 

Senator  Specter.  Under  the  perjury  statute? 

Mr.  Griffith.  Yes,  sir.  Under  the  Christoffel  case  decided  in 
1949  by  the  Supreme  Court,  they  held  that  the  competent  tribunal 
portion  of  perjury  statute  is  only  found  when  there  is  a  quorum  of 
the  committee  that  is  present  at  the  time  the  false  statement  is 
made.  That  provides  a  significant 

Senator  Specter.  I  am  going  to  have  to  check  with  the  stenog- 
rapher to  see  if  these  notes  reflect  whether  or  not  there  is  a 
quorum  present  now,  or  customarily  whether  her  notes  reflect 
whether  a  quorum  is  present.  When  I  see  the  records  of  hearings, 
they  list  the  members  who  are  there,  but  I  have  noticed  that  they 
are  listed  if  they  are  present  for  only  a  few  minutes. 

Let  the  record  show  there  is  a  nod  from  the  stenographer.  I  don't 
know  what  that  means  exactly,  but  let  the  record  show  it. 

Proceed,  Mr.  Griffith. 

Mr.  Griffith.  Thank  you.  There  are  several  committees  to  which 
the  Senate  has  given  deposition  authority,  and  in  those  instances 
the  Senate  has  decided  that  a  quorum  is  present  when  the  staff 
takes  the  deposition. 

Senator  Specter.  May  the  Senate  do  that? 

Mr.  Griffith.  They  may. 

Senator  Specter.  May  the  Senate  decide  that  a  quorum  is 
present  when  a  quorum  is  not  present? 

Mr.  Griffith.  The  Supreme  Court  has  given  the  Senate  wide 
latitude  in  determining  its  quorum  requirements.  Under  Rule 
XXVI  of  the  Standing  Rules  of  the  Senate 

Senator  Specter.  Well,  the  Senate  is  governed  by  more  than  the 
Supreme  Court  decisions. 

Mr.  Griffith.  That  is  right.  That  is  right.  Senator  Specter. 

Senator  Specter.  In  fact,  the  Supreme  Court  doesn't  interfere 
with  Senate  procedures  at  all,  does  it? 

Mr.  Griffith.  Right,  and  in  Rule  XXVI  of  the  Standing  Rules, 
the  Senate  has  given  to  each  committee  the  authority  to  determine 
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its  quorum,  down  to  a  quorum  of  one  for  the  purpose  of  taking  tes- 
timony, and  many  committees  of  the  Senate  have  done  that. 

Senator  Specter.  It  sort  of  vitiates  the  point  of  the  statute, 
doesn't  it,  requiring  a  quorum  to  be  present? 

Mr.  Griffith.  Well,  I  don't  beheve  so.  I  beUeve  that  it  is  a  rec- 
ognition that  if  the  Senate  establishes  quorum  rules,  quorum  re- 
quirements, it  must  abide  by  them  to  be  a  competent  tribunal.  In 
the  Christoffel  case,  the  committee  had  a  quorum  requirement  that 
was  not  met  at  the  time  the  testimony  was  taken. 

The  important  point  here  is  to  recognize  that  the  perjury  statute, 
which  is  the  only  thing  prosecutors  are  left  with  after  Hubbard,  is 
not  the  neatest  fit  for  the  way  the  Senate  conducts  its  business. 
For  most  committees,  there  can  be  no  perjury  conviction  absent  a 
quorum.  I  think  that  is  a  significant  impediment  for  committees  to 
carry  on  their  business  and  one  reason  why  S.  1734  is  a  significant 
addition  to  the  committees'  powers. 

In  conclusion,  permit  me  to  say  a  word  about  Sections  4  and  5 
of  the  proposed  Act.  I  notice  my  time  is  expired.  If  I  might,  I  would 
like  to  have  an  extra 

Senator  Specter.  The  lights  just  expired,  so  your  expired  time 
doesn't  show  anymore.  Go  ahead. 

Mr.  Griffith.  Okay.  I  will  just  be  very  brief 

The  Office  of  Senate  Legal  Counsel  has  had  direct  involvement 
in  the  matters  those  sections  address.  Sections  4  and  5  were  origi- 
nally part  of  a  bill  passed  by  a  voice  vote  of  the  Senate  in  1988 
which  was  later  favorably  reported  by  the  House  Judiciary  Com- 
mittee, but  failed  to  garner  the  two-thirds  needed  for  passage  in 
the  House  on  a  suspension  vote. 

These  measures  respond  to  problems  recent  congressional  inves- 
tigators have  encountered.  Each  would  enhance  the  ability  of  Sen- 
ate investigators  to  obtain  information.  Section  4  makes  clear  that 
the  Federal  district  court  in  Washington,  D.C.,  has  jurisdiction  to 
enforce  all  properly  authorized  Senate  subpoenas  except  those  di- 
rected at  executive  branch  officials  and  employees,  buy  it  makes 
clear  that  that  exception  applies  only  when  the  head  of  the  execu- 
tive branch  department  or  agency  has  instructed  the  official  or  em- 
ployee who  has  received  the  subpoena  not  to  comply  with  its  terms 
on  the  basis  of  executive  privilege. 

Section  5  makes  clear  that  when  a  congressional  committee 
grants  use  immunity  to  a  witness  who  has  invoked  his  or  her  Fifth 
Amendment  protection  against  self-incrimination,  that  immunity 
extends  not  only  to  testimony  before  a  quorum  of  the  committee, 
but  also  to  statements  made  in  authorized  staff  depositions.  Con- 
sidering the  significance  of  staff  depositions  in  congressional  inves- 
tigations in  recent  years,  we  think  that,  as  well,  is  a  significant 
clarification  of  the  law  that  will  enhance  the  power  of  Senate  com- 
mittees to  do  their  work. 

Senator  Specter.  Mr.  Griffith,  had  this  bill  been  passed  before 
your  testimony,  would  a  false  statement  in  your  testimony  be  pros- 
ecutable? 

Mr.  Griffith.  Had  1734  not  been  passed?  I  am  sorry? 

Senator  Specter.  Had  it  been  passed  and  were  it  enacted  prior 
to  your  testimony,  would  false  statements  in  your  testimony  be 
prosecutable  under  it? 
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Mr.  Griffith.  I  believe  they  would  if  it  was  knowingly  and  will- 
fully made  and  it  was  material. 

Senator  Specter.  Do  you  think  I  made  a  mistake  in  not  swear- 
ing you  in? 

Mr.  Griffith.  I  am  confident. 

[The  prepared  statement  of  Mr.  Griffith  follows:] 

Prepared  Statement  of  Thomas  B.  Griffith 

Mr.  Chairman  and  Members  of  the  Committee  on  the  Judiciary: 

Thank  you  for  the  invitation  to  discuss  S.  1734,  the  proposed  False  Statements 
Penalty  Restoration  Act.  The  statute  that  created  the  Office  of  Senate  Legal  Counsel 
directs  the  counsel  to  "advise,  consult,  and  cooperate  with  *  *  *  any  committee  or 
subcommittee  of  the  Senate  in  promulgating  and  revising  their  rules  and  procedures 
for  the  use  of  IClongressional  investigative  powers  and  with  respect  to  questions 
which  may  arise  in  the  course  of  any  investigation."  2  U.S.C.  §288g(a)(6).  Consistent 
with  the  duty  of  the  Senate  Legal  Counsel  to  advise  committees  regarding  their  in- 
vestigative powers,  I  am  pleased  to  discuss  with  the  Committee  the  historical  back- 
ground of  the  measures  contained  in  the  proposed  Act  as  well  as  the  uses  to  which 
Congress  might  put  them.  However,  because  the  Office  of  Senate  Legal  Counsel  may 
be  called  upon  at  some  point  to  participate  in  litigation  involving  the  provisions  of 
the  proposed  Act  or  the  statutes  they  would  amend,  I  must  refrain  from  endorsing 
or  criticizing  the  measures  before  you. 

The  power  to  investigate  is  inherent  in  Congress's  constitutional  power  to  legis- 
late. Watkins  v.  United  States,  354  U.S.  178,  187  (1957);  McGrain  v.  Daugherty,  273 
U.S.  135,  174  (1927).  To  fulfill  its  legislative  duties,  Congress  must  be  able  to  rely 
upon  the  information  it  receives  from  private  parties,  state  officials  and  employees, 
and  officials  and  employees  of  the  other  branches  of  the  federal  government.  With- 
out accurate  information.  Congress  would  be  unable  to  determine  the  need  for  new 
laws,  the  effect  of  the  performance  of  the  executive  in  enforcing  those  laws,  or  any 
other  of  its  constitutional  functions. 

Because  Congress  requires  accurate  information  to  perform  its  constitutional  func- 
tions, it  has  enacted  various  criminal  statutes,  which  have  provided  some  measure 
of  protection  against  those  who  knowingly  provide  false  information  to  Congress.' 
Those  protections  include: 

The  False  Statements  Act,  18  U.S.C.  §  1001,  which  imposes  felony  criminal  pen- 
alties upon  anyone  who  knowingly  and  willfully  makes  a  false  or  fraudulent  state- 
ment to  a  "department"  or  "agency"  of  the  federal  government.  In  1995,  the  Su- 
preme Court  held  that  this  statute  did  not  apply  to  false  statements  made  to  the 
judiciary,  raising  serious  doubts  about  its  applicability  to  false  statements  made  to 
Congress.  S.  1734  would  amend  section  1001  to  make  it  applicable  to  false  state- 
ments made  to  the  judicial  and  legislative  branches  of  the  federal  government. 

The  perjury  statute,  18  U.S.C.  §1621,  which  imposes  felony  criminal  penalties 
upon  a  witness  who  provides  testimony  to  a  Congressional  committee,  knowingly 
and  under  oath,  that  is  false  and  material  to  the  proceedings. 

The  obstruction  of  justice  statute,  18  U.S.C.  §  1505,  which  provides  felony  criminal 
penalties  for  any  person  who  "corruptly,  or  by  threats  or  force,  or  by  any  threaten- 
ing letter  or  communication  influences,  obstructs,  or  impedes"  a  Congressional  in- 
quiry. In  1991,  a  divided  panel  of  the  U.S.  Court  of  Appeals  for  the  D.C.  Circuit 
held  that  the  use  of  the  word  "corruptly"  in  section  1505  is  unconstitutionally  vague. 
The  legislation  under  consideration  today  attempts  to  address  the  court's  concern. 

The  criminal  contempt  of  Congress  statute,  2  U.S.C.  §§  192  and  194,  which  per- 
mits either  House  of  Congress  to  certify  to  the  U.S.  Attorney  that  a  witness  has 
willfully  refused  to  testify  or  to  produce  documents  requested  by  any  of  its  commit- 
tees or  subcommittees.  Criminal  contempt  of  Congress  is  a  misdemeanor  offense  and 
carries  a  jail  sentence  of  not  more  than  twelve  months  and  a  fine  of  not  more  than 


1  In  addition  to  these  statutory  protections,  each  House  of  Congress  has  the  inherent  power 
to  hold  a  contumacious  witness  in  contempt  before  its  own  bar.  Neither  House  has  exercised 
this  power  in  over  fifty  years,  presumably  finding  the  process  of  trying  a  witness  too  burden- 
some. 
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$100,000.2  In  recent  years,  section  192  has  been  used  most  commonly  in  plea  agree- 
ments for  defendants  seeking  to  avoid  felony  charges  of  perjury  or  false  statements.^ 

1.  Amendments  to  18  U.S.C.  §1001 

Section  1001  of  Title  18  of  the  U.S.  Code  provides  criminal  penalties  for  anyone 
who: 

[I]n  any  matter  within  the  jurisdiction  of  any  department  or  agency  of  the  United 
States  knowingly  and  willfully  falsifies,  conceals  or  covers  up  by  any  trick,  scheme, 
or  device  a  material  fact,  or  makes  any  false,  fictitious  or  fraudulent  statements  or 
representations,  or  makes  or  uses  any  false  writing  or  document  knowing  the  same 
to  contain  any  false,  fictitious  or  fraudulent  statement  or  entry. 

Section  1001  principally  offers  protection  in  the  form  of  felony  criminal  penalties 
against  false,  unsworn  oral  and  written  statements  made  to  "any  department  or 
agency  of  the  United  States."  From  1955  until  last  spring,  the  federal  courts  consist- 
ently applied  section  1001  to  false  statements  made  to  each  of  the  three  branches 
of  the  federal  government:  the  Congress,  the  judiciary,  and  the  executive.  Last  year, 
however,  the  Supreme  Court  held  that  section  1001  did  not  apply  to  the  judiciary. 
The  Court's  reasoning  cast  serious  doubt  upon  the  applicability  of  section  1001  to 
false  statements  made  to  Congress.  S.  1734  would  amend  section  1001  and  make 
criminal  again  materially  false  statements  made  knowingly  and  willfully  to  Con- 
gress and  the  judiciary. 

In  United  States  v.  Bramblett,  348  U.S.  503,  504  (1955),  the  Supreme  Court  re- 
versed a  district  court's  dismissal  of  section  1001  charges  against  a  Member  of  Con- 
gress accused  of  filing  a  false  payroll  claim  with  the  House  Disbursing  Office.  Inter- 
preting a  Title  18  provision  defining  "department"  as  "one  of  the  executive  depart- 
ments *  *  *  unless  the  context  shows  that  such  term  was  intended  to  describe  the 
executive,  legislative,  or  judicial  branches  of  the  government,"  18  U.S.C.  §6,  the 
Court  concluded  that  section  1001  ought  to  apply  to  each  of  the  three  branches  of 
government.  Id.  at  509. 

From  1955  to  1995,  section  1001  was  used  to  charge  or  convict  a  number  of  per- 
sons who  made  false  statements  to  Congressional  investigators.  These  false  state- 
ments were  made  in  a  number  of  forms:  written  submissions  accompanying  testi- 
mony to  a  committee,  unsworn  testimony  to  a  committee,  oral  statements  to  com- 
mittee members,  oral  statements  to  committee  staff,  and  written  statements  in  a 
letter  responding  to  a  committee  inquiry.  In  addition,  section  1001  has  been  in- 
cluded in  indictments  to  buttress  charges  of  deceiving  or  defrauding  Congress  under 
other  statutes. 

In  1995,  the  Supreme  Court  rejected  its  prior  reasoning  in  Bramblett,  and  held 
that  section  1001  did  not  apply  to  the  judiciary  because  it  was  not  a  department 
or  agency  of  the  United  States.  Hubbard  v.  United  States,  115  S.  Ct.  1754  (1995). 
Although  Hubbard  involved  only  an  allegedly  false  statement  made  to  a  court  in  a 
bankruptcy  proceeding.  Chief  Justice  Rehnquist's  dissent,  each  of  the  courts  that 
have  considered  the  applicability  of  section  1001  to  Congress  in  the  wake  of:  Hub- 
bard, and  numerous  commentators  have  read  the  Court's  opinion  as  depriving  Con- 
gress of  the  protection  that  had  been  afforded  by  section  1001  since  Bramblett.* 

Recently,  two  courts,  relying  on  Hubbard,  overturned  convictions  under  1001  in- 
volving false  statements  that  had  been  made  to  Congressional  committees.  One  case 
involved  an  executive  branch  official  who  had  been  convicted  of  concealing  material 
facts  in  testimony  before  a  Senate  committee.  The  other  case  involved  a  business 
executive  who  had  been  convicted  of  submitting  false  written  information  to  a  Sen- 
ate subcommittee. 


^Although  2  U.S.C.  §192  specifies  a  maximum  fine  of  only  $1,000,  18  U.S.C.  §3571  provides 
that  the  fine  imposed  on  one  convicted  of  a  misdemeanor  punishable  by  imprisonment  of  not 
more  than  one  year  is  $100,000  unless  the  statute  defining  the  crime  "by  specific  reference,  ex- 
empts the  offense"  from  the  terms  of  section  3571.  Section  192  does  not  exempt  itself  from  the 
appUcation  of  18  U.S.C.  §3571. 

■■'  hi  1978,  the  Congress,  as  part  of  the  Ethics  in  Government  Act  of  that  year,  enacted  a  provi- 
sion for  the  civil  rather  than  criminal  enforcement  of  Senate  subpoenas.  28  U.S.C.  §  1365.  hi 
no  instance  since  the  creation  of  this  alternative  has  tlie  Senate  certified  a  criminal  contempt 
for  failure  to  comply  with  a  subpoena,  opting  on  each  occasion  to  pursue  civil  enforcement  over 
criminal  penalties. 

■'The  General  Accounting  Office  (GAO)  has  argued  recently  that  Hubbard  does  not  eliminate 
section  1001  coverage  for  Congressional  "agencies"  and  has  asserted  that  the  GAO  is  such  an 
agency.  Letter  from  Robert  P.  Murphy,  General  Counsel,  General  Accounting  Office,  to  the  Hon- 
orable William  F.  Clinger,  Jr.,  Chairman,  House  Committee  on  Government  Reform  and  Over- 
sight (January  17,  1996).  The  DOJ  has  advanced  similar  arguments  in  court  to  no  avail.  Each 
of  the  courts  considering  the  issue  concluded  that  Htibhard  excludes  the  legislative  branch  in 
its  entirety  from  the  scope  of  section  1001. 
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Without  the  use  of  section  1001,  the  perjury  statute,  18  U.S.C.  §1621,  becomes 
the  principal  criminal  sanction  available  against  a  witness  who  makes  a  false  state- 
ment to  a  Congressional  investigator.  A  perjury  conviction,  however,  requires  at 
least  two  proofs  not  required  by  section  1001:  the  false  statement  must  be  made  (1) 
under  oath,  and  (2)  before  a  competent  tribunal.  Without  the  protection  of  section 
1001,  then,  only  witnesses  who  present  sworn  testimony  to  a  quorum  of  the  commit- 
tee and  sworn  deposition  witnesses^  face  a  felony  criminal  sanction  for  knowingly 
making  false  statements. 

But  much  of  a  committee's  investigative  work  is  done  prior  to  hearings.  Hearings, 
although  necessary  to  develop  appropriate  legislation,  are  only  one  step  in  the  proc- 
ess by  which  Congress  gathers  and  analyzes  the  information  it  needs  to  legislate. 
Long  before  a  hearing  takes  place,  committee  members  and  staff  will  have  many 
discussions  with  potential  witnesses  and  other  sources  for  information.  In  fact,  the 
decision  whether  to  conduct  a  hearing  at  all  may  be  based  upon  facts  gathered 
through  unsworn  oral  and  written  statements.  Because  Congress  depends  upon  the 
truthfulness  of  all  the  information  it  gathers.  Congress  may  determine  to  make 
criminal  any  knowingly  false,  material  statements  made  to  its  committee  members 
and  staff  during  the  conduct  of  their  oversight  and  investigatory  functions. 

2.  Amendments  to  18  U.S.C.  §1515 

The  criminal  obstruction  statute,  18  U.S.C.  §  1505,  provides  criminal  penalties  for 
any  person  who  "corruptly,  or  by  threats  or  force,  or  by  any  threatening  letter  or 
communication  influences,  obstructs,  or  impedes  or  endeavors  to  influence,  obstruct, 
or  impede  *  *  *  the  due  and  proper  exercise  of  the  power  of  inquiry"  of  Congress 
and  its  committees.  Id.  In  United  States  v.  Poindexter,  951  F.  2d  369  (D.C.  Cir. 
1991),  a  divided  panel  of  the  United  States  Court  of  Appeals  for  the  D.C.  Circuit 
held  that  the  use  of  the  word  "corruptly"  to  describe  the  manner  in  which  a  defend- 
ant must  "influenc[e]"  a  Congressional  inquiry  under  section  1505  was  unconsti- 
tutionally vague.  Id.  at  379.  The  court  further  held  that  section  1505  applies  only 
to  persons  who  attempt  to  influence  Congress  indirectly  through  another  person, 
and  not  to  witnesses  themselves.  The  proposed  amendment  to  section  1515  has  two 
purposes:  (1)  to  provide  a  clear  definition  of  "corruptly,"  and  (2)  to  apply  section 
1505  to  actions  taken  "personally"  to  obstruct  inquiries  in  addition  to  actions  taken 
to  "influenc[e]  another"  to  do  so. 

In  other  federal  circuit  courts,  section  1505  and  related  federal  obstruction  of  jus- 
tice statutes  are  thought  to  cast  a  wide  net,  covering  such  activities  as  bribery, 
blackmail  and  perjury.  These  courts  hold  it  to  be  a  "well-established  rule  that  the 
omnibus  clauses  of  federal  obstruction  statutes  should  be  broadly  construed."  United 
States  v.  Mitchell,  877  F.  2d  294,  298  (4th  Cir.  1989);  United  States  v.  Laurins,  857 
F.  2d  529,  536  (9th  Cir.  1988),  ceH.  denied,  492  U.S.  906  (1989);  United  States  v. 
Browning,  572  F.  2d  720,  725  (10th  Cir.),  cert,  denied,  439  U.S.  822  (1978).  This 
rule  of  broad  construction  ensures  that  penalties  are  available  for  "the  variety  of 
corrupt  methods  by  which  the  proper  administration  of  justice  may  be  impeded  or 
thwarted,  a  variety  limited  only  by  the  imagination  of  the  criminally  inclined."  Unit- 
ed States  v.  Mitchell,  877  F.  2d  at  299  (quoting  United  States  v.  Griffin,  589  F.  2d 
200,  206-07  (5th  Cir.),  cert,  denied,  444  U.S.  825  (1979)). 

In  Poindexter,  the  D.C.  Circuit  concluded  that  section  1505  cast  too  wide  a  net — 
that  "in  the  absence  of  some  narrowing  gloss  *  *  *  [the  term  "corruptly"  in  section 
1505  is  so  vague  that]  people  must  'guess  at  its  meaning  and  difier  as  to  its  applica- 
tion.'" 951  F.  2d  at  378.  Reviewing  the  legislative  history  of  the  statute  in  search 
of  restrictions  that  would  eliminate  its  vagueness,  the  D.C.  Circuit  decided  that  the 
statute  applied  only  to  those  attempting  to  influence  Congress  indirectly  through 
another  person,  and  not  to  witnesses  themselves.  Id.  at  381. 

Although  no  other  federal  circuit  court  has  followed  Poindexter,  its  interpretation 
of  section  1505  governs  cases  in  the  D.C.  Circuit,  which  is  where  most  persons  ac- 
cused of  obstructing  a  Congressional  inquiry  would  be  tried.  Accordingly,  legislation 
is  needed  if  Congress  believes  that  the  criminal  obstruction  statute  should  apply  to 
witnesses  themselves,  rather  than  only  to  persons  attempting  to  obstruct  a  Congres- 
sional investigation  indirectly  through  another  person. 


^Christoffel  v.  United  States,  338  U.S.  84  (1949),  holds  that  there  is  no  competent  tribunal 
in  the  absence  of  a  quorum  of  the  committee  present  during  the  false  testimony.  The  quorum 
requirement  does  not  apply  in  those  instances  where  the  Senate  has  authorized  committees  to 
compel  the  attendance  of  witnesses  at  staff  depositions  taken  under  oath.  Currently,  the  only 
committees  with  that  authority  are:  the  Standing  Committees  on  Indian  Affairs  and  Govern- 
mental Affairs;  the  Special  Committee  on  Aging;  the  Select  Committees  on  Ethics  and  Intel- 
ligence; the  Permanent  Subcommittee  on  Investigations,  and  the  Special  Committee  to  Inves- 
tigate Whitewater  Development  Corporation  smd  Related  Matters. 
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3.  Amendment  to  28  U.S.C.  if  1365 

Section  1365  of  Title  28  enables  the  Senate  or  an  authorized  Senate  committee 
or  subcommittee  to  seek  civil  enforcement  of  its  subpoena  in  federal  court  to  secure 
testimony  or  the  production  of  documents.  Section  1365  excludes  from  its  scope  any 
subpoena  issued  "to  an  officer  or  employee  of  the  Federal  Government  acting  within 
his  official  capacity."  28  U.S.C.  §  1365(a).  S.  1734  seeks  to  clarify  that  this  exception 
applies  only  to  an  officer  or  employee  of  the  executive  branch  who  has  been  directed 
by  the  head  of  his  or  her  agency  or  department  not  to  comply  with  the  subpoena 
because  of  an  official  government  privilege. 

The  proposed  amendments  to  section  1365  and  to  18  U.S.C.  §6005  (discussed 
below)  were  initially  recommended  in  the  Report  of  the  Congressional  Committees 
Investigating  the  Iran-Contra  Affair,  S.  Rep.  No.  216  and  H.R.  Rep.  No.  433,  100th 
Cong.,  1st  Sess.  426  (1987)  (Recommendation  20).  These  two  proposals  were  part  of 
a  bill  passed  on  unanimous  consent  by  the  Senate  in  1988.  134  Cong.  Rec.  21232- 
35.  100th  Cong.,  2d  Sess.  (1988).  The  House  Judiciary  Committee  reported  the  bill 
favorably,  H.R.  Rep.  No.  1040,  100th  Cong.,  2d  Sess.  (1988),  but  it  failed  to  garner 
the  two-thirds  needed  for  passage  in  the  House  on  a  suspension  vote. 

Section  1365  was  enacted  as  part  of  the  Ethics  in  Government  Act  of  1978.  Early 
drafts  of  that  legislation  did  not  include  an  exception  for  federal  government  officers 
and  employees  acting  within  the  scope  of  their  duties.  Section  1365  was  largely  a 
response  to  the  district  court's  dismissal  for  lack  of  jurisdiction,  of  the  Ervin  Com- 
mittee's request  for  a  declaratory  judgment  regarding  the  lawfulness  of  its  subpoena 
of  President  Nixon's  tape  recordings.  See  Senate  Select  Committee  on  Presidential 
Campaign  Activities  v.  Nixon,  366  F.  Supp.  51  (D.D.C.  1973).  Thus,  one  of  the  origi- 
nal purposes  of  the  statute  was  to  confer  jurisdiction  upon  courts  to  determine  the 
validity  of  Congressional  requests  for  information  from  the  executive  branch. 

During  the  course  of  the  debates  regarding  this  legislation,  the  executive  branch 
strongly  opposed  conferring  jurisdiction  upon  the  federal  courts  to  decide  such  sen- 
sitive issues  between  Congress  and  the  executive  branch.  In  testimony  before  a  sub- 
committee of  the  Senate  Committee  on  Governmental  Operations,  then-Assistant 
Attorney  General  Antonin  Scalia  argued  that  weighing  the  legislature's  need  for  in- 
formation against  the  executive's  need  for  confidentiality  is  "the  very  type  of  'politi- 
cal question'  from  which  *  *  *  the  courts  [should]  abstain."  Executive  Privilege — 
Secrecy  in  Government:  Hearings  Before  the  Subcom.  on  Intergovernmental  Rela- 
tions of  the  Senate  Comm.  on  Government  Operations,  94th  Cong.,  1st  Sess.  117 
(1975).  In  response,  Congress  amended  the  proposed  legislation  to  exclude  from  its 
ambit  federal  officers  and  employees  acting  in  their  official  capacity.  However,  as 
noted  in  a  report  from  the  House  Judiciary  Committee  in  1988,  the  exclusion  was 
to  apply  only  in  cases  in  which  the  President  had  directed  the  recipient  of  the  sub- 
poena not  to  comply  with  its  terms.  Clarifying  the  Investigatory  Powers  of  the  Unit- 
ed States  Congress,  H.R.  Rep.  No.  100-1040,  at  2. 

In  the  years  since  the  statute  took  effect,  at  least  one  executive  branch  employee 
has  argued  that  section  1365  permitted  him  to  interpose  purely  personal  defenses 
unrelated  to  executive  privilege,  such  as  the  privilege  against  self-incrimination,  to 
block  jurisdiction  over  the  controversy  in  court.  This  argument  is  inconsistent  with 
the  intent  of  section  1365,  and  we  do  not  believe  that  it  is  a  correct  interpretation 
of  the  statute  as  it  is  currently  written.  The  proposed  legislation  would  be  instru- 
mental nonetheless  in  clarifying  that  a  federal  officer  or  employee  cannot  interpose 
personal  defenses  to  block  jurisdiction  under  28  U.S.C.  §  1365.  It  would  do  so  by  ap- 
plying the  exception  to  section  1365  only  when  the  head  of  the  department  or  agen- 
cy employing  the  executive  branch  witness  has  directed  him  or  her  not  to  comply 
with  the  subpoena  on  the  basis  of  executive  privilege  and  has  identified  the  privi- 
lege. 

4.  Amendment  to  18  U.S.C.  §6005 

Under  18  U.S.C.  §6005,  either  House  of  Congress  or  any  of  its  comments  can  ob- 
tain a  federal  court  order  conferring  use  immunity  upon  a  witness  called  to  testify 
in  "any  proceeding  before"  the  Congress  or  any  of  its  committees  or  subcommittees, 
In  recent  years,  some  witnesses  who  have  been  granted  immunity  pursuant  to  sec 
tion  6005  have  nevertheless  refused  to  provide  testimony  in  authorized  staff  deposi 
tions,  arguing  that  the  phrase  "any  proceeding  before"  refers  only  to  testimony  pro 
vided  at  a  committee  hearing  with  a  quorum  present,  and  not  to  staff  depositions 

Under  18  U.S.C.  §6003,  immunity  injudicial  proceedings  applies  to  witnesses  "be 
fore  or  ancillary  to"  a  court  or  grand  jury.  As  the  Office  of  Senate  Legal  Counse 
noted  in  a  1988  letter  to  Senator  Inouye,  subsequently  printed  in  the  Congressiona 
Record,  134  Cong.  Rec.  9529  ( 1988),  one  witness  called  to  appear  before  a  Congres 
sional  committee  seized  upon  the  inclusion  of  the  phrase  "ancillary  to"  in  section 
6003  and  its  exclusion  from  section  6005  to  argue  that  immunity  does  not  extend 
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to  witnesses  testifying  in  an  authorized  staff  deposition.  Although  granted  immunity 
pursuant  to  section  6005,  the  witness  nevertheless  refused  to  be  deposed.  Although 
we  believe  that  section  6005  immunity  orders  do  confer  immunity  upon  witnesses 
for  statements  made  in  an  authorized  staff  deposition,  the  proposed  legislation 
would  clarify  the  law  and  avoid  time-consuming  resistance  from  witnesses  at  deposi- 
tions. This  clarification  would  strengthen  the  ability  of  committees  to  carry  on  their 
investigations  with  an  important  tool:  the  staff  deposition. 

Where  authorized  by  the  Senate,  committee  staff  depositions  have  become  increas- 
ingly important  tools  for  gathering  facts  to  use  in  Congressional  investigations.  Be- 
cause they  may  be  conducted  without  the  presence  of  Members,  depositions  enable 
committee  staff  to  gather  facts  independently,  thereby  conserving  the  time  of  Mem- 
bers. Depositions  help  committee  investigators  prepare  Members  for  hearings.  Infor- 
mation obtained  through  staff  depositions  helps  investigators  determine  whether  an 
immunized  witness  should  be  called  to  testify  at  a  committee  hearing. 

Senator  SPECTER.  Professor  Tiefer,  we  welcome  you  here.  I  am 
told  that  that  very  impressive  book  is  yours  on  congressional  proce- 
dures. Is  that  true? 

STATEMENT  OF  CHARLES  TIEFER 

Mr.  Tiefer.  Thank  you,  Mr.  Chairman.  It  is  true. 

Senator  Specter.  Would  you  mind  if  I  took  a  look  at  it  while  you 
are  testifying? 

Mr.  Tiefer.  It  is  1,000  pages,  Mr.  Chairman. 

Senator  Specter.  Your  statement  will  be  made  a  part  of  the 
record  provided  it  is  shorter  than  that,  Professor. 

Mr.  Tiefer.  Thank  you,  Mr.  Chairman,  for  the  opportunity  to 
testify  on  this  bill,  which  is  a  non-controversial  yet  important  re- 
quirement for  Congress  to  obtain  the  information  it  needs  for  legis- 
lating and  oversight. 

My  own  viewpoint  is  as  a  professor  and  as  the  author  of  the  trea- 
tise and  as  a  representative  of  witnesses  in  major  investigations, 
so  I  am  sensitive  to  both  witnesses'  rights  and,  as  deputy  House 
counsel  in  1994  and  1995,  sensitive  to  the  concerns  of  Representa- 
tives who  are  also  subject  to  proceedings  under  this  statute. 

I  explain  in  my  written  statement  and  need  not  go  into  at  length 
as  to  the  necessity  to  have  this  bill  because,  as  Woodrow  Wilson 
said,  and  the  Supreme  Court  has  quoted,  "unless  Congress  have 
and  use  every  means  of  acquainting  itself  with  the  acts  and  dis- 
position of  the  administrative  agents  of  the  Government" — and  that 
means  unless  Congress  can  get  true  statements  in  its  oversight  in- 
vestigations— the  country  would  be  helpless  to  learn  how  it  is  being 
served  and  would  be  in  what  Woodrow  Wilson  called  "embarrass- 
ing, crippling  ignorance  of  its  affairs." 

Now,  I  have  described  a  safeguard  that  I  think  would  be  appro- 
priate formally  or  informally  under  this  statute,  and  I  will  explain 
why  there  might  be  a  need  for  one.  Representative  Martini  may  be 
enthusiastic  about  subjecting  Representatives  to  prosecutorial 
targeting  for  their  financial  disclosure  statements,  but  Representa- 
tives, like  other  congressional  witnesses,  have  some  concerns  in 
this  regard,  less  that  they  will  be  indicted  and  convicted,  but  for 
simply  being  criticized  for  something  they  say  by,  say,  a  newspaper 
story  that  they  could  then  have  the  label  that  they  are  a  criminal 
investigation  target  pinned  on  them. 

If,  say,  their  opponent  in  a  campaign  says,  well,  the  newspaper 
said  this,  I  am  calling  the  Justice  Department  and  telling  them  to 
start  a  proceeding 
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Senator  Specter.  Are  you  disagreeing  with  Congressman  Marti- 
ni's conclusion  that  statements  in  the  Financial  Disclosure  Act  are 
subject  to  the  penalties  of  this  bill? 

Mr.  TiEFER.  I  am  agreeing  with  him  in  that  regard,  yes. 

What  I  think  might  informally  or  formally  be  understood  is  that 
there  be  a  threshold  requirement  before  investigations  be  com- 
menced that  the  committee  of  the  legislative  branch  by  majority 
vote  refer  the  matter  for  investigation  or  prosecution.  It  is  similar 
to  the  threshold  that  contempt  investigations  don't  start  unless  the 
House  or  the  Senate  votes  it.  Immunities  aren't  granted  without  a 
vote  of  the  committee.  Independent  counsel  requests  aren't  made 
without  majority  vote  of  the  majority  and  minority  members,  et 
cetera,  et  cetera.  That  way,  a  witness  or  a  Representative  would 
know  that  a  responsible  body  such  as  the  House  Standards  Com- 
mittee must  consider  the  matter  before  he  gets  the  label  "criminal 
investigation  target"  pinned  on  him. 

For  the  reasons  I  have  discussed,  I  think  the  bill  is  a  non-con- 
troversial but  important  measure  for  restoring  Congress'  authority 
to  obtain  truthful  information.  I  would  just  say  regarding  the  chair- 
man's questions  that  the  Senate  has  by  rules  provided  that  for  tes- 
timony a  quorum  is  one  Senator,  and  that  rule  is  valid.  So  that  is 
why  your  presence  here  is  sufficient  to  make  this  a  competent  tri- 
bunal for  perjury  or  false  statement  purposes.  One  Senator  suffices 
under  the  Senate's  rules. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Tiefer  follows:] 

Preparkd  Statemknt  of  Charles  Tiefer 

Mr.  Chairman  and  Senators:  Thank  you  for  the  opportunity  to  testify  on  this  bill 
restoring  the  obligation  of  witnesses  to  provide  truthful  statements  to  Congress,  a 
noncontroversial  yet  important  requirement  for  Congress  to  obtain  the  information 
it  needs  for  its  constitutional  missions  of  legislating  and  conducting  oversight. 

Mine  is  a  balanced  view  on  this,  as  an  academic  witness  with  awareness  both  of 
the  public's  needs  and  of  the  legitimate  fairness  concerns  of  Congressional  wit- 
nesses. Accordingly,  while  1  applaud  the  bill  as  a  noncontroversial  yet  important 
measure,  I  will  also  note  the  safeguards  the  bill  does,  or  should,  provide  for  Con- 
gressional witnesses. 

The  leadership  shown  by  the  bill's  sponsors 

Let  me  begin  by  adverting  to  the  impressive  leadership  shown  by  the  principal 
sponsors  of  this  bill  and  the  committee  conducting  this  hearing.  After  all,  what  this 
bill  and  this  hearing  accomplish  is  not  what  wins  quick  accolades  for  Senators:  the 
bill  confers  no  monetary  or  other  direct  benefits  on  a  grateful  interest  group,  nor 
does  it  come  down  hard  on  street  crime  or  some  other  unpopular  element,  it  is  that 
kind  of  governmental  reform  that  Senators  must  devote  themselves  to,  rather 
thanklessly,  in  fulfillment  of  their  responsibility  to  the  legislative  enterprise. 

So  Senators  Specter  and  Levin  for  introducing  the  bill.  Senators  Hatch  and  Biden 
for  providing  this  hearing  for  the  bill,  and  the  Senators  who  have  joined  in  cospon- 
soring  the  bill,  deserve  credit  as  part  of  a  tradition  of  those  Senators  who  have  in 
the  past  periodically  restored  and  updated  the  Congress's  process  for  obtaining 
truthful  information.  These  Senators  are  in  the  tradition — 

Of  Vice  President  Thomas  Jefferson,  who  wrote  in  his  manual  on  Senate  proce- 
dure in  1797-1801  about  what  was  needed  for  effective  legislative  proceedings; 

Of  the  wise  Senatorial  authors  of  such  legislative  milestones  as  the  1857  Congres- 
sional contempt  statute,  the  195()'s  code  of  rules  of  witness'  rights,  and  the  Ethics 
in  Government  Act  of  1978; 

And  in  our  time,  of  Senators  Nunn,  Cohen,  Levin,  Roth,  and  Glenn,  who  have 
done  so  much  on  the  Governmental  Affairs  Committee,  the  standing  committee  of 
the  Senate  for  investigation,  to  achieve  the  ideal  of  the  Senate  investigation  that 
is  both  potent  is  getting  to  the  truth,  and  fair  to  the  rights  of  the  witnesses. 
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Taking  a  balanced  viewpoint  u     ■     .  r  u  ■a\  a 

Mv  own  viewpoint  is  not  that  of  a  zealous  or  one-side  enthusiast  for  unbridled 
Conlres^ronaf  power.  I  am  now  an  associate  professor  of  law  at  the  University  of 
Baltimore  Law  School  and  I  am  the  author  of  the  thousand-page  treatise,  Congres- 
sionlT^PraS  and  Procedure  (Greenwood  Press  1989),  so  mine  is  the  academic 
viewpoint  During  this  Congress,  I  have  represented  witnesses  before  several  major 
House  investigations  of  this  Congi-ess,  such  as —  ^i      a     •  i.     4^   +     4-u^ 

Senator  Leihy's  former  counsel,  John  Podesta,  subsequently  Assistant  to  the 
President  and  White  House  Staff  Secretary,  who  testified  with  honors  at  a  major 

"  And  lTcell?ark?th"TSas  state  social  worker  who  testified  at  length  at  a  key 
House  hearing  about  Waco.  Accordingly,  I  have  had  a  thorough  regrounding  in  the 
legal  concerns  of  Congressional  witnesses,  and  their  proper  concern  that  statutory- 
and  rule-provided  protections  stand  between  them  and  kind  of  oppression  and 
abuse,  the^ersecution  and  prosecution  of  witness  for  crass  political  purposes,  which 
was  found  in  Congressional  investigations  during  the  McCarthy  era. 

Let  me  note  for  the  record  my  prior  background  I  was  Assistant  Senate  Legal 
Counsel  in  1979-1984  serving  under  the  uniquely  balanced  and  value-sensitive  tute- 
lage of  Senate  Legal  Counsel  Michael  Davidson,  with  work  including— 

A  detail  as  counsel  to  the  Senate  Judiciary  Committee's  Billy  garter  Investigation 
of  1980  under  the  able  leadership  of  Senators  Thurmond  and  Simpson  and  Bayh 
Kennedy  Biden,  and  Leahy,  working  alongside  such  well-known  Senate  Judiciary 
stiff  couAsels  as  Duke  Short,  Judge  Dennis  Shedd,  and  Justice  Steven  Breyer; 

AssTsti^groLs  ranging  from  advising  Senators  Hatch  and  DeConcini  s  oversight 
inthen  Judiciary  Sub'coSmittee  of  the  Public  Integrity  Section  in  1980  to  obtaining 
writs  for  Senator  Specter's  Juvenile  Justice  investigations  of  the  early  1980s, 

And  House  Deputy  General  Counsel  and  Solicitor  in  1984--95  under  the  tireless 
and"  nsightful  General  Counsel  Steven  R.  Ross,  so,  I  personnally  argued  and  briefed 
fn  cou?  ^many  of  the  key  litigated  cases  of  the  past  17  years  regarding  Congres- 
SonaMnv^st"gations,  starting  with  the  first  and  second  contempt  cases  under  the 
Senate  civil  enforcement  statute  in  1980-84  for  Senators  Nunn  and  Roth. 

I  was  also  Special  Deputy  Chief  Counsel  of  the  House  Iran-contra  Investigation 
of  1987  working  with  Senators  Inouye  and  Rudman  .„„rfv.^«,^  <,nrl  thp 

As  one  who  lias  been  a  participant  and  an  academic  in  the  courtroom  and  the 
hearing  room  in  investigations  in  the  Senate  and  the  House,  and  counsel  both  on 
the  iodiim  side  and  at  the  witness  table,  I  hope  to  present  the  viewpoint  of  how 
vital  it  i^  that  Congress  have  what  this  bill  would  restore-the  authority  and  the 
toots  to  obtain  the  truthful  information  it  needs  for  its  constitutional  missions- 
while,  a  the  same  time,  there  is  safeguarding  of  the  vulnerable  position  of  witnesses 
against  the  danger  of  unfairness. 

Restoring  the  False  Statement's  Act's  applicability  to  congressional  witnesses:  Non- 
controversial  in  light  of  this  bill's  narrow  purpose 
This  bill's  section  amending  18  U.S.C.  §1001  to  apply  expressly  to  "any  matter 
wiE  the  jurisdiction  of  the  *  *  *  legislative  *  *  ^  branch"  simply  restores  the 
False  Statement's  Act  applicability  to  statements  made  to  the  legislative  branch  to 
what  it  was  before  the  Supreme  Court's  1995  Hubbard  decision.  Hubbard  v.  United 

^The;e^L^?ttk  rial^on  to^qiestion  the  necessity  to  restore  in  ^^^i^^  "»f.^f  ff,|!{^,^: 
phcability  of  the  false  stotements  act  to  th«  statements  made  to  the  le^^^^^^^^ 
branch  Prior  to  that  decision,  the  applicability  of  18  U.S.C.  §1001  to  statemenis 
Se  to  the'legislative  branch  had  been  established  in  ^«,^.d  ^(?f  ^1  J79^T;?  i  '- 
348  U.S.  503  (1955),  United  States  v.  Diggs,  613  F\2d  9^8  (aC_^  Cir.  1979)  cer^.de 
nied  446  U.S.  982  (1980);  and  United  States  v.  Hansen  ^^^  F  2d  9^0  (1985)^  1  he 
SuDreme  Court  itself  presented  its  decision  to  overrule  Bramblett  as  a  techmcal  re- 
reaTng  of  the  statute's  precise  language,  not  as  an  effort  to  achieve  some  necessary 
policy  purpose.  In  fact,  the  Court  defended  its  action  by  noting  that  because  of  the 
SciaT  function"  exception  that  had  developed  in  the  courts  of  ^PPea/s  sm^^^ 
Bramblett,  what  it  was  doing  "will,  as  a  practical  ma  ter,  P^"^^^^^^  th^mterpreta- 
tion  of  !>  1001  that  has  preva  led  for  over  30  years.  *  *  *  115  b.  Ct.  at  i/bt).  rre 
serving  the  intei-pretatio^n  of  §  1001  as  it  applies  to  the  judicial  branch  is  the  concern 
of  other  witnesses  (I  would  note,  however,  as  was  correctly  observed  to  me  by  cer- 
tain stafrthat  the  current  draft  ng  of  the  "adjudicative  function"  exception  would 
be "moJoved  by  having 'Japply  whf tever  branch  that  "adjudicative  function"  occurs 
in  therels  no  reason  to  have  an  adjudicative  function  exception  that  applies  in  fed- 
eral a^uScative  proceedings  but  not  to  federal  ^-/si-judicial  administrahve  hea^ 
ings  or  to  legislative  branch  quasi-judicial  proceedings  such  as  impeachment  and 
ethics  proceedings). 
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This  statute's  particular  applicability  to  statements  submitted  to  legislative 
branch  investigations  has  been  shown  in  United  States  v.  Lavelle,  751  F.2d  1266, 
1270  n.3  (1985).  The  need  for  submission  of  truthful  information  to  the  legislative 
branch  traces  back  to  what  the  Supreme  "Court  has  often  noted[,|  that  the  power 
to  investigate  is  inherent  in  the  power  to  make  laws  because  [a]  legislative  body 
cannot  legislate  wisely  or  effectively  in  the  absence  of  information  respecting  the 
conditions  which  the  legislation  is  intended  to  afTect  or  change."  Eastland  v.  United 
States  Servicemen's  Fund,  421  U.S.  491,  504  (1975).  As  the  Supreme  Court  said, 
quoting  Woodrow  Wilson: 

"Unless  Congress  have  and  use  every  means  of  acquainting  itself  with  the  acts 
and  the  disposition  of  the  administrative  agents  of  the  government,  the  country 
must  be  helpless  to  learn  how  it  is  being  served;  and  unless  Congress  both  scruti- 
nize these  things  and  sift  them  by  every  form  of  discussion  the  country  must  remain 
in  embarrassing,  crippling  ignorance  of  the  very  affairs  which  it  is  most  important 
that  it  should  understand  and  direct." 

Hutchinson  v.  Proxmire,  443  U.S.  Ill,  132  (1979)  (quoting  Woodrow  Wilson,  Con- 
gressional Government  303  ( 1885)). 

Given  that  the  need  of  Congress  to  receive  truthful  information  can  hardly  be  dis- 
puted, the  noncontroversiality  of  the  bill  follows  from  its  narrow  purpose  simply  to 
restore  the  penalty  for  false  statements  to  Congress.  No  one  is  sitting  down  now  at 
the  committee  table  to  codify  or  to  detail  just  where  the  false  statements  act  does, 
or  does  not,  apply.  Just  as  doctrines  developed  regarding  executive-  and  judicial- 
branch  situations  where  18  U.S.C.  §  1001  might  not  apply,  such  as  the  "exculpatory 
no"  and  "judicial  function"  doctrines  (see,  e.g.,  Giles  A.  Birch,  False  Statements  to 
Federal  Agents:  Induced  Lies  and  the  Exculpatory  No,  57  U.  Chi.  L.  Rev.  1273 
(1990)),  so  there  have  been  arguments  regarding  legislative-branch  situations  where 
18  U.S.C.  §  1001  might  not  apply.  After  all,  it  can  always  be  argued  by  those  oppos- 
ing the  applicability  of  18  U.S.C.  §  1001  to  some  particular  situation  that  Congress 
can,  in  that  situation,  administer  oaths  if  it  has  a  need  to  assure  criminal  penalties. 
The  particular  situations  in  which  this  argument  has  been  made  have  ranged  from 
the  argument  that  the  false  statements  statute  did  not  apply  to  Ethics  in  Govern- 
ment Act  financial  disclosure  statements  because  that  statute  expressly  provided  for 
a  different  enforcement  scheme  (an  argument  vigorously  presented  by  Congressional 
amici,  but  rejected  by  one  Circuit,  in  United  States  v.  Hansen,  772  F.2d  940  (1985)), 
to  the  argument  that  the  false  statement  act  did  not  apply  to  certain  kinds  of  testi- 
mony in  politically  charged  matters.  (This  latter  argument  was  made  by  Professor 
Peter  W.  Morgan,  Associate  Professor  of  Law  at  the  University  of  Tennessee,  in  The 
Undefined  Crime  of  Lying  to  Congress:  Ethics  Reform  and  the  Rule  of  Law,  86  Nw. 
U.  L.  Rev.  177-258(1992).) 

Part  of  why  this  is  a  noncontroversial  bill  is  that  it  does  not  attempt  to  settle 
these  arguments.  It  simply  restores  the  pre-Hubbard  rule,  that  is,  the  Bramblett 
rule,  that  18  U.S.C.  §  1001  has  applicability  to  the  legislative  branch  (and  the  judi- 
cial branch)  in  general  as  well  as  to  the  executive  branch,  leaving  to  the  evolving 
case  law  to  resolve  which  if  any  particular  situations  are  not  covered. 

For  example,  speaking  from  my  experience  as  a  Senate  and  House  counsel  inti- 
mately involved  with  the  past  17  years  of  litigation  in  Congressional  internal  ethics 
and  administration,  I  expect  the  courts  to  take  with  the  utmost  seriousness  the  ar- 
guments that  certain  particular  internal  ethics  and  administration  situations  are 
not  appropriate  for  18  U.S.C.  §1001  applicability.  For  example,  with  the  spate  of 
statutes  such  as  the  Congi-essional  Accountability  Act,  and  the  increasing  ethics  dis- 
closure statutes  and  nales,  there  has  been  an  explosion  of  requirements  of  manda- 
tory filing  by  Members  of  documentation  on  all  aspects  of  their  official,  campaign, 
and  personal  capacities.  Somewhere  the  line  is  being,  and  will  continue  to  be,  drawn 
between  situations  of  this  kind  worthy,  if  false  statements  are  made,  of  federal 
criminal  liability,  and  situations  of  this  kind  solely  deserving  treatment  by  the  inter- 
nal processes  for  ethics  and  administrative  procedures. 

As  Deputy  House  Counsel,  I  vigorously  argued  on  behalf  of  the  House  Bipartisan 
Leadership,  in  the  civil  case  brought  by  the  Department  of  Justice  against  Rep- 
resentative Charlie  Rose,  that  the  internal  House  ethics  proceeding  for  him  should 
have  been  the  end  of  the  matter,  without  further  civil  liability.  United  States  v. 
Rose,  28  F.3d  181  (D.C.  Cir.  1994).  Although  I  could  not  persuade  the  D.C.  Circuit 
in  that  case,  some  of  the  arguments  presented  in  that  case  were  recently  accepted, 
in  a  different  form,  by  a  difTerent  panel  of  the  D.C.  Circuit  in  United  States  v.  Ros- 
tenkowski,  59  F.3d  1291  (D.C.  Cir.  1995).  This  bill  simply  leaves  where  they  were 
the  open  issues  of  where  the  lines  are  between  the  false  statement  cases  to  be  re- 
solved by  the  criminal  process,  and  the  ones  that  should  not  go  beyond  the  internal 
Congressional  ethics  and  administrative  processes.  Rather,  the  bill  lets  that  line  be 
drawn  as  particular  cases  occur.  Perhaps  in  an  ideal  world  Congress  could  foresee 
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those  issues  and  resolve  them  now,  but  that  could  only  be  at  the  price  of  slowing 
down  this  bill  by  involving  it  in  controversy,  which  no  one  thinks  advisable  because, 
by  leaving  Hubbard  in  effect,  it  would  prevent  §  1001  from  applying  even  to  the  leg- 
islative branch  situations  of  its  undisputed  appropriateness. 

All  I  would  want  is  to  record  here  my  understanding  that  the  bill  is  not  intended 
to  resolve  these  questions  on  which  it  is  silent.  Because  this  bill  in  its  current  form 
discusses  expressly  one  particular  exception,  what  used  to  be  the  judicial  function 
doctrine,  there  is  always  a  danger  that  prosecutors  will  invoke  the  canon  expression 
unius  est  inclusio  alterius  to  mean  that  some  kind  of  decision  is  being  made  by  the 
Congress  now  to  freeze  the  statute  to  the  exclusion  of  any  other  exceptions,  doc- 
trines, or  unresolved  arguments  about  wh  v  the  statute  would  not  apply  to  particular 
legislative  ethics  or  housekeeping  situaticiis.  No  one  who  understands  Congress'  in- 
tent in  a  noncontroversial  bill  to  restore  the  law  to  what  it  was,  would  apply  that 
canon  and  maintain  that  such  issues  are  now  being  resolved. 

An  additional  safeguard  for  fairness  to  congressional  witnesses 

In  keeping  with  the  effort  to  express  a  balanced  viewpoint  on  this  bill,  I  note  the 
desirability  of  preserving  and  extending  the  safeguards  for  fairness  to  Congressional 
witnesses.  Of  course,  no  one  wants  witnesses,  even  unsworn  ones,  to  lie  to  Congress. 
Yet,  at  the  same  time.  Congressional  inquiries  have  certain  aspects  less  common  in 
inquiries  by  the  executive  and  judicial  branches,  so  that  18  U.S.C.  §  1001  could  cre- 
ate situations  of  potential  unfairness  to  Congressional  witnesses.  Congress  is  the 
cockpit  for  political  debate  on  public  policy,  including  controversial  and  partisan 
matters,  in  a  way  that  is  not  found  in  the  proceedings  of  either  of  the  other 
branches  of  government.  Witnesses  who  testify  in  House  and  Senate  hearings  take 
a  place  in  that  political  debate,  of  a  kind  not  experienced  anywhere  else  to  the  same 
degree  in  the  government  system.  The  vulnerability  of  such  witnesses  to  unconsid- 
ered or  vindictive  oppression  is  part  of  what  previous  safeguards,  from  statutory 
provisions  and  Congressional  codes  of  rules  for  witnesses,  to  judicial  doctrines  con- 
straining prosecutions  for  contempt  of  Congress,  have  aimed  to  prevent.  See  John 
C.  Grabow,  Congressional  Investigations:  Law  and  Practice  (Prentice  Hall  1988). 
Thus,  when  applying  §  1001  to  Congressional  testimony,  one  must  be  mindful  of  that 
vulnerability. 

For  18  U.S.C.  §  1001,  the  danger  is  how  easily  Congressional  testimony  can  be  fol- 
lowed by  initiation  of  criminal  investigation,  even  when  the  initiation  of  investiga- 
tion occurs  on  an  unconsidered  and  narrowly  vindictive  basis.  I  am  not  saying  that 
this  has  been  a  constant  or  even  a  frequent  problem.  Individual  §  1001  investiga- 
tions have  been  controversial,  but  there  has  not  been  a  pattern  of  abusive  initiation 
of  investigations.  So,  I  am  not  suggesting,  and  do  not  believe,  that  the  potential  for 
this  is  a  reason  to  slow  down  the  passage  of  this  valuable  bill. 

At  the  same  time,  let  me  note  the  kind  of  safeguard  that  exists  informally  in  the 
pattern  of  referrals  for  criminal  proceedings  regarding  false  statements,  and  for- 
mally in  the  existing  legislation  regarding  referrals  for  criminal  proceedings  regard- 
ing other  legislative  matters.  Before  there  can  be  a  prosecution  for  contempt  of  Con- 
gress pursuant  to  18  U.S.C.  §  192,  a  chamber  of  Congress,  either  the  House  or  Sen- 
ate as  applicable,  must  adopt  a  resolution  certifying  the  contempt  for  prosecution. 
In  other  words,  a  witness  has  the  safeguard  against  triggering  of  investigations  on 
an  unconsidered,  unaccountable,  and  possibly  even  narrowly  vindictive  basis,  that 
a  majority  of  a  chamber  of  Congress  must  vote  in  favor  of  an  investigation  of  a  wit- 
ness for  contempt  before  it  can  occur. 

Similarly,  before  the  machinery  of  the  Independent  Counsel  statute  can  be  for- 
mally invoked,  a  majority  of  Members  of  the  (House  or  Senate)  Judiciary  Committee 
on  either  the  majority  or  minority  side  must  support  the  request  for  the  Independ- 
ent Counsel.  See  28  U.S.C.  §  595(e). 

In  a  different  vein,  the  Congressional  immunity  statute,  18  U.S.C.  §6005,  has  a 
related  type  of  safeguard.  Before  a  Congressional  investigation  can  confer  testi- 
monial immunity  upon  a  witness,  there  must  be  a  vote,  by  two-thirds  of  a  full  com- 
mittee, to  do  so.  This  prevents  granting  of  immunity  on  an  unconsidered  or  unac- 
countable basis. 

Why  would  such  a  safeguard  be  needed  for  18  U.S.C.  §  1001?  Let  us  take  the  type 
of  situations  of  concern.  A  Congressional  witness  before  some  Senate  or  House  Sub- 
committee can  easily  be,  or  become,  a  figure  of  political  controversy,  viewed  by  po- 
tential complainants  as  a  target  for  their  own  narrow  factional  purposes.  Even  if 
virtually  all  the  subcommittee's  members  consider  any  complaint  a  matter  of  some 
complainant's  ill-founded  political  or  partisan  vindictiveness,  quite  undeserving  of 
investigation,  let  alone  prosecution,  and  even  likely  to  impair  the  subcommittee  by 
embroiling  it  in  unsought  controversy,  what  can  they  do?  A  complaint  can  be  lodged 
under  18  U.S.C.  §  1001  against  the  most  distinguished  Executive  Branch  officials  in 
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the  land,  or  against  witnesses  who  are  respected  spokespersons  voluntarily  testify- 
ing for  important  causes.  Frankly,  it  could  happen  to  me,  to  any  of  my  fellow  wit- 
nesses today,  or  even  to  Senators  and  Representatives  for  all  their  statutorily  re- 
quired filings. 

Let  me  pose  some  law  professor-style  hypotheticals  that  I  hope  no  one  expects  to 
occur.  What  if— 

The  current  House  Standards  Committee  investigation  of  Speaker  Newt  Gingrich 
is  completed  without  need  for  prosecutorial  follow-up  as  far  as  the  views  of  the  com- 
mittee, and  indeed  of  997c  of  the  House,  but  some  single  disgruntled  minority  Mem- 
ber asks  the  Justice  Department  for  an  18  U.S.C.  §  1001  investigation  of  the  Speak- 
er's personal  submissions.  Does  he  become  a  criminal  investigative  target?  How  can 
he  raise  the  fact  that  the  committee  wanted  nothing  of  the  sort? 

Some  current  Senate  investigation  is  completed  without  need  for  prosecutorial  fol- 
low-up as  far  as  the  views  of  the  committees,  and  indeed  of  99  Senators,  but  some 
single  disgruntled  Member  signs  a  letter  to  the  Justice  Department  asking  an  18 
U.S.C.  §  1001  investigation  of  an  otherwise  unblemished  witness's  submissions.  Does 
she  become  a  criminal  investigative  target?  Can  she  raise  the  fact  that  the  commit- 
tee wanted  nothing  of  the  sort? 

The  House  Committee  on  House  Oversight  finishes  work  assisting  all  Representa- 
tives' classifying  of  all  personal  office  staff  for  FLSA  purposes  as  "professional"  or 
"clerical,"  but  some  single  disgruntled  individual,  or  some  public  group,  asks  the 
Justice  Department  for  an  18  U.S.C.  §  1001  investigation  of  the  documentation  sub- 
mitted by  some  particular  Representative?  Does  she  become  a  criminal  investigative 
target?  Can  she  raise  the  fact  that  the  administration  committee  wanted  nothing 
of  the  sort? 

Of  course,  you  can  trust  to  the  good  sense  of  the  Justice  Department  to  quickly 
sift  the  worthy  complaints  from  the  unworthy.  But  we  do  not  do  that  for  criminal 
contempt  of  Congress,  or  for  formal  Independent  Counsel  requests,  both  of  which 
have  a  statutory  threshold  requirement  of  a  Congressional  vote  to  launch. 

Moreover,  I  believe  that  informally,  as  part  of  the  element  of  the  false  statements 
offense  of  materiality,  there  has  been  in  the  past  something  of  a  sifting  process  for 
Congressional  complaints  regarding  §1001.  For  example,  when  the  House  Judiciary 
Committee  made  its  referral  that  led  to  the  Independent  Counsel  investigation  un- 
derlying Morrison  v.  Olson,  it  did  so  by  formal  vote  of  the  Committee  to  make  a 
report.  (H.R.  Rep.  No.  435,  99th  Cong.,  1st  Sess.  (1985).)  The  report  embodied  the 
deliberations  of  the  Judiciary  Committee,  after  a  two-year  investigation  by  two  dis- 
tinguished staff  counsels,  Jonathan  Cuneo  and  James  Schweitzer.  That  thorough 
sifting  and  Committee  voting  threshold  undoubtedly  led  to  the  narrow  focus  of  the 
referral,  just  to  three  officials  out  of  a  cast  of  scores  who  had  been  scrutinized  before 
the  referral  was  made,  and  most  particularly,  as  for  §  1001,  to  the  single  central  tar- 
get. 

Based  on  this  pattern,  I  believe  it  is  already  possible  for  a  witness  to  bring  to  Jus- 
tice Department  investigators,  and  to  the  court  in  the  event  of  charges,  as  part  of 
the  element  of  materiality,  the  fact  that  the  committee  of  jurisdiction  itself  never 
considered  the  matter  worthy  of  referral,  and,  given  the  chance  to  decide  in  a  delib- 
erative fashion,  would  have  voted  not  to  refer  it.  What  I  would  propose  is  to  make 
this  more  formal.  It  should  be  recognized  as  a  complete  defense  by  a  Congiessional 
witness,  which  she  could  present  to  Justice  Department  authorities  making  deci- 
sions in  the  matter,  or,  in  the  event  of  formal  charging,  which  she  could  present 
in  court,  that  the  investigation  or  prosecution  had  been  initiated  without  any  consid- 
ered or  accountable  Congressional  committee  decision  as  to  the  materiality  of  the 
alleged  false  statements.  Just  as  that  would  be  a  central  point  in  an  investigation 
and  prosecution  for  contempt  of  a  Congressional  committee,  indeed,  given  that  there 
must  be  certification  by  the  House  or  Senate,  an  absolute  threshold  requirement, 
it  should  be  a  central  point  in  an  investigation  and  prosecution  for  false  statements 
to  a  Congressional  committee. 

This  committee  could  go  further  and  formally  codify  a  requirement  of  Congres- 
sional consideration  as  a  threshold  requirement  before  investigation  of  18  U.S.C. 
§  100 1  offenses  by  Congressional  witnesses.  Here  is  draft  language  that  would  ex- 
press this:  "Materiality." 

"No  investigation  or  proceeding  pursuant  to  this  provision  against  a  person  for 
making  statements  to  the  legislative  branch  may  commence  prior  to  a  majority  vote 
by  the  House  or  Senate  committee  of  jurisdiction  to  refer  the  matter  as  involving 
a  material  false  statement." 

A  formal  referral  could  be  made,  as  false  statement  referrals  have  in  the  past, 
by  adoption  by  a  committee  or  subcommittee  of  a  report  on  the  matter,  or  perhaps 
by  a  considered  resolution  subscribed  by  committee  members.  For  matters  of  inter- 
nal ethics  and  administration,  or  for  statements  made  to  investigative  arms  of  Con- 
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gress  such  as  the  General  Accounting  Office,  the  committee  of  jurisdiction  would  be 
the  committee  with  legislative  or  oversight  responsibility,  such  as  the  committees 
on  ethics,  administration,  and  governmental  affairs.  As  with  committees  today  that 
often  formally  vote  on  whether  to  refer  charges  of  perjury,  no  conclusions  about  guilt 
or  innocence  would  be  implied  by  the  vote  on  referral,  and  no  prosecution  could  use 
such  votes  as  evidence  of  guilt.  They  are  just  an  added  and  appropriate  safeguard, 
further  cementing  the  noncontroversiality  of  restoring  18  U.S.C.  100 1's  applicability. 

The  bill's  other  provisions:  Obstruction,  subpoena  enforcement,  and  immunity 

Tribute  should  be  paid  to  those  Senators,  particularly  Senator  Levin,  who  have 
tirelessly  pursued  over  the  years  the  other  reforms  in  this  bill.  Two  of  these  provi- 
sions, regarding  civil  enforcement  and  immunity,  were  previously  (in  1988)  passed 
by  the  Senate,  reported  out  of  the  House  Judiciary  Committee,  and  voted  favorably 
by  a  majority  of  the  House  (which  did  not  suffice  for  enactment  only  because  the 
House  vote  occurred  under  suspension  of  the  rules,  so  passage  would  have  required 
a  two-thirds  vote);  these  provisions,  as  well  as  the  third  for  which  the  need  emerged 
after  1988,  have  long  awaited  their  merited  enactment  into  law.  I  will  address  each 
briefly. 

Obstruction:  The  obstruction  provision  returns  the  law  regarding  obstruction  of 
Congress  pursuant  to  18  U.S.C.  §  1505  to  where  it  was  before  the  decision  in  United 
States  V.  Poindexter,  951  F.2d  369  (D.C.  Cir.  1991).  There  is  no  sound  policy  reason 
why  it  should  be  criminal  to  obstruct  other  investigations  by  certain  methods,  but 
legal  to  obstruct  Congressional  ones  by  those  methods.  This  provision  simply  reuni- 
fies the  interpretation  of  the  various  obstruction  statutes. 

Subpoena  enforcement:  The  subpoena  enforcement  provision  refines  the  Senate 
civil  enforcement  statute,  18  U.S.C.  §  1365,  a  statute  which  is  intended  to  resolve 
good-faith  legal  disputes  over  objections  to  evidentiary  demands  by  Senate  commit- 
tees. I  have  a  long  familiarity  with  this  statute,  as  I  briefed  and  argued  the  first 
case  under  it.  Senate  Permanent  Subcommittee  on  Investigations  v.  Cammisano, 
three  times  in  the  district  court,  and  twice  in  the  D.C.  Circuit,  for  Senators  Nunn 
and  Roth.  The  civil  enforcement  statute  has  always  excluded  Executive  officials  act- 
ing within  their  official  capacity,  and  would  continue  to  do  so.  That  exclusion's  in- 
tent has  been  to  keep  Executive  Branch  privileges  or  objections  from  being  resolved 
by  this  process. 

(The  reasons  not  to  resolve  Executive  Branch  privileges  civilly  have  been  the  sub- 
ject of  a  constitutionally  sophisticated  debate,  worthy  of  note  even  though  this  bill 
does  not  involve  it.  See  the  article  by  the  former  General  Counsel  to  the  House, 
Stanley  Brand,  Constitutional  Confrontations:  Preserving  a  Prompt  and  Orderly 
means  by  Which  Congress  May  Enforce  Investigative  Demands  Against  Executive 
Branch  Officials,  36  Cath.  U.L.  Rev.  71  (1986));  also  see  Todd  D.  Peterson,  Prosecut- 
ing Executive  Branch  Officials  for  Contempt  of  Congress,  66  N.Y.U.L.  Rev.  563 
(1991).  In  any  event,  for  those  disputes,  we  have  other  methods.  See  Peter  M. 
Shane,  Negotiating  for  Knowledge:  Administrative  Responses  to  Congressional  De- 
mands for  Information,  44  Admin.  L.  Rev.   197  (1992),  and  sources  cited  therein.) 

Without  being  distracted  by  this,  the  civil  enforcement  statute's  current  wording 
unfortunately  creates  an  ambiguity  over  the  availability  of  resort  to  this  civil  en- 
forcement process  even  when  an  Executive  official  is  refusing  to  provide  evidence 
without  any  Executive  Branch  privilege  or  objection.  In  other  words,  when  any  wit- 
ness outside  the  Executive  Branch  has  a  good-faith  personal,  constitutional,  or  stat- 
utory objection — ranging  from  some  unsettled  point  of  Fifth  Amendment  law  to  com- 
mon law  privileges — the  Senate  can  resolve  the  objection  using  this  statute,  but  it 
cannot  do  so  for  Executive  Branch  officials.  (For  a  fine  treatment  of  witness'  legal 
objections,  see  Morton  Rosenberg,  Investigative  Oversight:  An  Introduction  to  the 
Law,  Practice  and  Procedure  of  Congressional  Inquiry,  Congressional  Research 
Service,  95-164  A  April  7,  1995).  This  amendment  will  rightly  implement  the  intent 
of  the  Executive  Branch  official  exclusion  by  having  that  exclusion  only  cover  offi- 
cials who  have  been  directed  by  their  superiors  not  to  comply  based  on  an  Executive 
Branch  privilege  or  objection. 

Immunity:  The  bill  would  clarify  that  when  a  Congressional  investigation  obtains 
a  court-issued  immunity  order  pursuant  to  18  U.S.C.  §6005,  the  order  applies,  both 
providing  protection  for  the  witness  and  preventing  his  withholding  evidence,  not 
only  in  proceedings  "before"  the  committee,  but  in  "ancillary"  proceedings.  This  is 
already  the  law  for  "ancillary"  judicial  proceedings.  There  is  some  ambiguity  about 
whether  it  is  true  for  "ancillary"  Congressional  proceedings,  but  this  is  the  result 
of  historical  accident,  not  any  policy  reason.  The  bill  would  eliminate  that  ambiguity 
and  bring  the  process  up  to  date. 

In  1970,  when  this  provision  was  enacted.  Congressional  investigations  did  not 
make  the  kind  of  use  of  depositions,  the  quintessential  "ancillary"  proceeding,  that 
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judicial  cases  did.  Actually,  it  was  the  Senate  Judiciary  Committee  itself,  with  its 
Billy  Carter  investigation  in  1980,  which  developed  the  deposition  to  its  modern  use. 
You  would  find  in  one  of  your  own  committee  prints,  Inquiry  Into  the  Matter  of  Billy 
Carter  and  Libya:  Hearings  Before  the  Subcommittee  to  Investigate  the  Activities 
of  Individuals  Representing  the  Interests  of  Foreign  Governments  of  the  Senate 
Committee  on  the  Judiciary,  96th  Cong.,  2d  Sess.,  Volume  III  (Appendix)  (1980),  the 
first  example  of  the  modern  version  of  Congressional  committee  rules  for  such  depo- 
sitions, which  I  drafted,  and  the  first  full  legal  analyses  of  such  depositions. 

Since  then,  the  extensive  use  of  these  depositions  is  discussed  in  the  fine  work 
by  Jay  R.  Shampansky,  Staff  Depositions  in  Congressional  Investigations,  CRS  Re- 
port No.  91-679,  August  27,  1991.  There  is  every  reason,  if  not  more  so,  to  depose 
immunized  witnesses  as  there  is  for  others,  either  as  sound  preparation  prior  to 
public  hearings,  or  because  it  is  inconvenient  or  even  impossible  to  obtain  their 
presence  for  public  hearings,  as  with  Iran-Contra  witnesses  who  (for  understandable 
legal  reasons)  would  not  enter  the  United  States  to  give  evidence  but  who  were 
agreeable  to  immunized  questioning  overseas.  See  George  W.  Van  Cleve  &  Charles 
Tiefer,  Navigating  the  Shoals  of  "Use"  Immunity  and  Secret  International  Enter- 
prises in  Major  Congressional  Investigations;  Lessons  of  the  Iran-Contra  Affairs,  55 
Mo.  L.  Rev.  43(1990). 

Conclusion 

For  the  reasons  discussed,  the  bill  is  a  noncontroversial,  yet  important,  measure 
for  restoring  Congress'  authority  to  obtain  truthful  information. 

Senator  Specter.  Thank  you  very  much,  Professor  Tiefer.  I  have 
just  glanced  at  your  book,  the  table  contents,  and  lifted  it  and 
weighed  it,  in  effect,  and  it  is  a  very,  very  impressive  document, 
with  an  extraordinary  compendium  of  footnotes  and  research.  Does 
Senator  Byrd  know  about  your  book? 

Mr.  Tiefer.  I  cited  him  many  times,  Mr.  Chairman. 

Senator  Specter.  All  the  times  that  Senator  Byrd  has  been  cited 
he  doesn't  necessarily  know  about.  I  am  going  to  ask  him  about 
your  book  and  he  may  purchase  a  copy. 

Mr.  Tiefer.  I  have  his  book  on  my  shelf.  He  is 

Senator  Specter.  Which  of  his  books  do  you  have  on  your  shelf? 
He  has  many  books. 

Mr.  Tiefer.  His  multi-volume  work  on  the  history  of  the 

Senator  Specter.  How  many  volumes  is  it? 

Mr.  Tiefer.  I  am  concerned  about  the  requirements  for  truthful 
testimony.  I  only  have  two  of  the  volumes. 

Senator  Specter.  I  think  there  are  only  two. 

Well,  thank  you  very  much,  gentlemen,  for  coming  in.  I  think 
this  is  a  very  important  bill  and  it  is  so  fundamental  that  we  really 
need  to  get  on  about  it  and  get  it  passed  because  we  do  need  to 
be  able  to  rely  on  statements  which  are  made  to  the  Congress  be- 
yond any  question  whatsoever.  It  is  a  little  hard  to  understand  how 
the  Supreme  Court  can  change  a  decision  which  has  been  standing 
for  40  years,  makes  perfectly  good  sense,  and  the  Congress  has  not 
touched. 

I  am  advised  that  if  we  conclude  relatively  briefly,  we  may  estab- 
lish a  new  record  for  a  Judiciary  Committee  hearing  on  overturn- 
ing a  Supreme  Court  decision.  We  thank  you  for  coming. 

I  have  been  asked  by  my  learned  counsel  to  hold  the  record  open 
so  that  if  others  on  the  committee  wish  to  submit  questions  to  you, 
we  will  do  that.  Thank  you. 

[Whereupon,  at  10:40  a.m.,  the  committee  was  adjourned.] 
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S.  1734 


To  proliibit  false  statements  to  Congress,  to  clarify  congressional  authority 
to  obtain  truthful  testimony,  and  for  other  purposes. 


IN  THE  SENATE  OF  TliE  UN^TED  STATES 

May  8,  1996 
Mr.  Specter  (for  himself,  Mr.  Levin,  Mr.  Stevens,  Mr.  Nunn,  Mr.  Cohen, 
Mr.  Inouye,  Mr.  JEFFORDS,  Mr.  LEAHY,  and  Mr.  KOHL)  introduced  the 
following  bill;  which  was  read  twice  and  referred  to  the  Committee  on  the 
Judiciary 


A  BILL 

To  prohibit  false  statements  to  Congress,  to  clarify  congres- 
sional authority  to  obtain  trutliful  testimony,  and  for 
other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "False  Statements  Pen- 

5  alty  Restoration  Act". 

6  SEC.  2.  RESTORING  FALSE  STATEMENTS  PROHIBITION. 

7  Section    1001    of  title    18,   United   States   Code,   is 

8  amended  to  read  as  follows: 
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2 

1  "§  1001.  Statements  or  entries  generally 

2  "(a)  Prohibited  Conduct.— 

3  "(1)  In  general. — ^A  person  shall  be  punished 

4  under  subsection  (b)  if,  in  any  matter  within  the  ju- 

5  risdiction   of  the    executive,    legislative,    or  judicial 

6  branch  of  the  United  States  Government,  or  any  de- 

7  partment,  agency,  committee,  subcommittee,  or  of- 

8  fice  thereof,  that  person  knowingly  and  willfully — 

9  "(A)   falsifies,   conceals,   or  covers  up,   by 

10  any  trick,  scheme,  or  device,  a  material  fact; 

11  "(B)  makes  any  materially  false,  fictitious, 

12  or  fraudulent  statement  or  representation;  or 

13  "(C)   makes  or  uses  any  false  writing  or 

14  document,  knowing  that  the  document  contains 

15  any   materially   false,    fictitious,    or   fraudulent 

16  statement  or  entry. 

17  "(2)   Applicability. — This   section   shall   not 

18  apply   to    statements,    representations,   writings,    or 

19  documents  submitted  to  a  court  in  connection  \vith 

20  the  performance  of  an  adjudicative  function. 

21  "(b)  Penalties. — ^A  person  who  violates  this  section 

22  shall  be  fined  under  this  title,  imprisoned  for  not  more 

23  than  5  years,  or  both.". 
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1  SEC.     3.     CLARIFYING     PROHIBITION     ON     OBSTRUCTING 

2  CONGRESS. 

3  Section   1515   of  title    18,   United   States   Code,   is 

4  amended — 

5  (1)    by    redesi^ating    subsection    (b)    as    sub- 

6  section  (c);  and 

7  (2)  by  inserting  after  subsection  (a)  the  follow- 

8  ing  new  subsection: 

9  "(b)  As  used  in  section  1505,  the  term  'corruptly' 

10  means  acting  \\dth  an  improper  purpose,  personally  or  by 

1 1  influencing  another,  including,  but  not  limited  to,  making 

12  a  false  or  misleading  statement,  or  -s\ithholding,  conceal- 

13  ing,  altering,  or  destro\dng  a  document  or  other  informa- 

14  tion.". 

1 5  SEC.  4.  ENFORCING  SENATE  SUBPOENA. 

16  Section  1365(a)  of  title  28,  United  States  Code,  is 

17  amended  in  the   second   sentence,   by  striking  "Federal 

18  Government  acting  within  his  official  capacity"  and  insert- 

19  ing  "Executive  Branch  of  the  Federal  Government  acting 

20  within  liis  or  her  official  capacity,  if  the  head  of  the  de- 

21  partment  or  agency  emplojdng  the  officer  or  employee  has 

22  directed  the  officer  or  employee  not  to  comply  with  the 

23  subpoena  or  order  and  identified  the  Executive  Branch 

24  privilege  or  objection  underlying  such  direction". 
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1  SEC.  5.  COMPELLING  TRUTHFUL  TESTIMONY  FROM  IMMU- 

2  NIZED  WITNESS. 

3  Section   6005   of  title   18,   United  States  Code,   is 

4  amended — 

5  (1)  in  subsection  (a),  by  inserting  "or  ancillarj'' 

6  to"  after  "any  proceeding  before";  and 

7  (2)  in  subsection  (b) — 

8  (A)  in  paragraphs  (1)  and  (2),  by  inserting 

9  "or  ancillary  to"   after  "a  proceeding  before" 

10  each  place  it  appears;  and 

11  (B)  in  paragraph  (3),  by  inserting  a  period 

12  at  the  end. 

O 
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Quf:stions  and  Answers 


Responsp:s  by  Robert  S.  Litt  to  Questions  From  Senator  Hatch 

Question  1.  Did  the  line  of  lower  court  cases  establishing  the  so-called  judicial 
function  exception  survive  Hubbard?  [Citations  omitted.]  The  Court  noted  in  Hub- 
bard that  "the  text  of  §  1001  forecloses  any  argument  that  we  should  simply  ratify 
the  body  of  cases  adopting  the  judicial  function  exception.  *  *  *  Although  the  judi- 
cial function  exception  has  not  been  adopted  by  this  Court,  our  review  of  Barmblett 
supports  the  conclusion  that  the  cases  endorsing  the  exception  almost  certainly  re- 
flect the  intent  of  Congress.  It  is  thus  fair  to  characterize  the  *  *  *  exception  as 
a  'competing  legal  doctrine,'  that  can  lay  a  legitimate  claim  to  respect  as  a  settled 
body  of  law.  Overruling  Bramblett  would  preserve  the  essence  of  this  doctrine  and 
would,  to  that  extent,  promote  stability  in  the  law."  (115  S.Ct.  1754,  1763-1764.) 
If  the  exception  did  survive,  what  implications  does  this  have  for  its  codification? 

Answer  1.  The  case  law  establishing  the  judicial  function  exception  did  not  sur- 
vive the  Supreme  Court's  opinion  in  Hubbard.  The  Supreme  Court  held  that  the 
courts  are  not  a  department  or  agency  of  the  United  States,  and  thus  false  state- 
ments submitted  to  the  courts  are  not  covered  by  18  U.S.C.  §  1001.  Given  that  broad 
holding,  there  is  no  place  for  a  judicial  function  exception  under  the  current  law. 

The  portions  of  Justice  Stevens'  opinion  regarding  the  judicial  function  exception 
that  are  cited  in  your  question  are  not  part  of  the  Court's  opinion,  and  were  joined 
by  only  two  other  justices.  In  the  portion  of  Justice  Stevens'  opinion  that  was  joined 
by  the  majority  of  the  Court,  Justice  Stevens  noted  the  following: 

"LA]  straightforward  interpretation  of  the  text  of  §  1001,  with  special  emphasis  on 
the  words  'department  or  agency,'  would  seem  to  lead  inexorably  to  the  conclusion 
that  there  is  no  need  for  any  judicial  function  exception  because  the  reach  of  the 
statute  simply  does  not  extend  to  courts."  Hubbard  v.  United  States,  115  S.Ct.  1754, 
1758(1995). 

Justices  Scalia  and  Kennedy  concurred  with  Justice  Stevens'  result,  but  refused 
to  join  in  much  of  his  discussion  of  the  judicial  function  exception.  Their  concurrence 
points  out  that  the  judicial  function  exception  has  "no  basis  in  the  text  of  the  stat- 
ute." Hubbard,  115  S.Ct.  at  1766  (Scalia,  J.  concurring). 

All  of  the  discussion  of  the  judicial  function  exception  in  Hubbard  was  based  upon 
the  language  of  section  1001  as  currently  written,  and  would  have  little  or  no  im- 
pact on  the  meaning  of  a  newly-drafted  provision  that  includes  a  judicial  function 
exception. 

Question  2.  If  Congress  were  to  include  in  the  recrafted  statute  an  explicit  judicial 
function  exception,  or  a  legislative  function  exception,  what  impact  would  this  have 
on  claims  of  similar  exemptions  for  statements  to  the  executive  branch  when  it  acts 
in  an  adjudicatory  or  legislative  capacity,  as  under  the  Administrative  Procedure 
Act,  for  example? 

Answer  2.  The  enactment  of  an  explicit  judicial  or  legislative  function  exception 
without  the  enactment  of  any  similar  exception  for  the  executive  branch  would 
make  clear  to  the  courts  that  no  such  exception  applies  for  false  statements  submit- 
ted to  the  executive  branch,  regardless  of  the  capacity  or  manner  in  which  the  exec- 
utive branch  was  acting.  We  believe  that  all  false  statements  submitted  to  the  exec- 
utive branch  should  be  prosecutable  under  18  U.S.C.  §  1001. 

Question  3.  Do  you  believe  there  is  a  need  for  Congress  to  address  other  doctrines, 
such  as  the  so-called  "exculpatory  no"  doctrine  as  it  redrafts  section  1001? 

Answer  3.  Although  the  Department  of  Justice  does  not  agree  with  the  "excul- 
patory no"  doctrine  that  has  been  developed  by  some  courts,  we  do  not  favor  includ- 
ing a  provision  regarding  the  "exculpatory  no"  in  the  current  amendment  of  section 
1001  for  two  reasons. 

First,  we  do  not  see  the  "exculpatory  no"  defense  as  a  significant  ban-ier  to  law 
enforcement  at  this  time.  The  United  States  Attorney's  IVIanual  acknowledges  the 
"exculpatory  no"  doctrine,  but  instioicts  Federal  prosecutors  to  construe  this  defense 
narrowly,  so  that  we  can  continue  to  prosecute  individuals  for  "affirmative,  discur- 
sive and  voluntary"  statements  that  are  false.  See  U.S.A.IVI.  §9-42-160  (Bluesheet 
February  12,  1996).  We  are  increasingly  successful  in  persuading  the  courts  to  con- 
fine the  doctrine  narrowly  or  to  eliminate  it  altogether.  See,  e.g..  United  States  v. 
Rodriquez-Rios,  14  F.3d  1040  (5th  Cir.  1994)  {en  banc);  United  States  v.  LeMaster, 
54  F.3d  1224  (6th  Cir.  1995). 

Second,  the  "exculpatory  no"  doctrine  is  frequently  tied  by  the  courts  to  the  Fifth 
Amendment  privilege  against  self-incrimination.  We  disagree  that  the  "exculpatory 
no"  defense  is  required  by  the  Fifth  Amendment,  but  we  are  concerned  that  an  at- 
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tempt  to  address  the  "exculpatory  no"  in  the  present  amendment  will  delay  the 
needed  revision  of  Section  1001  because  of  the  sensitivity  of  those  perceived  Fifth 
Amendment  concerns. 


Rksi'onsks  by  Rorkrt  S.  Litt  to  Questions  From  Sknator  Spko  tkr 

Question  1.  What  is  the  position  of  the  Department  of  Justice  on  a  "legislative 
function"  exception  to  18  U.S.C.  §  1001  to  parallel  the  "judicial  function"  exception? 

Answer  1.  As  Congress  contemplates  including  a  legislative  function  exception  in 
section  1001,  Congress  should  consider  the  following: 

First,  Congress  engages  in  a  wide  variety  of  activity  in  carrying  out  its  duties, 
including  investigations,  fact-finding,  constituent  services,  and  legislative  activity.  It 
would  be  difficult  to  define  and  separate  those  areas  of  Congress'  activity  that  would 
be  subject  to  the  protection  of  section  1001  from  those  that  would  not.  That  task 
would  be  particularly  difficult  in  the  context  of  a  criminal  statute,  which  must  pro- 
vide clear  notice  of  which  activity  is  prohibited. 

Second,  the  primary  function  of  Congress  is  quite  different  from  that  of  the  Fed- 
eral courts,  where  the  adversarial  process  of  resolving  conflicts  between  specific  par- 
ties helps  to  provide  safeguards  for  the  integrity  of  information  that  is  submitted, 
and  at  the  same  time  creates  a  special  need  for  an  exception  so  as  not  to  chill  legiti- 
mate advocacy. 

Finally,  section  1001  applied  to  false  statements  submitted  to  the  legislature  for 
at  least  40  years  prior  to  Hubbard,  and  we  do  not  see  evidence  that  it  chilled  the 
submission  of  information  to  Congress  or  otherwise  adversely  affected  the  legislative 
process. 

Question  2.  Does  the  Department  of  Justice  believe  that  the  bill  needs  to  codify 
the  "judicial  function"  exception? 

Answer  2.  The  highest  priority  of  the  Department  of  Justice  in  this  area  is  to 
achieve  an  amendment  of  section  1001  following  the  Supreme  Court's  decision  in 
Hubbard  so  that  unsworn  false  statements  made  to  any  of  the  three  branches  of 
the  Federal  government  may  once  again  be  prosecuted.  At  the  same  time,  the  De- 
partment of  Justice  agrees  with  the  principle  of  protecting  vigorous  advocacy  in  the 
Federal  courts,  and  we  understand  that  there  are  very  strong  concerns  that  under- 
lay the  courts'  creation  of  the  judicial  function  exception.  Accordingly,  we  believe 
that  the  enactment  of  a  properly  limited  judicial  function  exception  will  help  achieve 
the  central  goal  of  restoring  the  application  of  section  1001  to  all  three  branches 
of  the  Federal  government. 


Responses  by  Robert  S.  Litt  to  Questions  From  Senator  Leahy 

Question  1.  Even  without  amending  section  1001  to  cover  the  Congress,  other 
statutes,  such  as  perjury,  false  claims  and  obstruction  of  justice  statutes  (18  U.S.C. 
§  1621,  1623,  1505),  penalize  some  of  the  same  conduct.  While  there  is  an  overlap, 
what  conduct  would  be  covered  by  the  proposed  amendment  in  S.  1734  to  section 
1001  that  is  not  covered  by  the  other  statutes? 

Answer  1.  The  amended  false  statement  statute  will  provide  the  Department  of 
Justice  with  a  greater  ability  to  prosecute  the  submission  of  false  and  fraudulent 
statements  and  documents  to  Congress,  and  thereby  provide  greater  protection  for 
the  integrity  of  information  submitted  to  Congress.  The  other  criminal  provisions 
that  are  listed  in  your  question  have  a  variety  of  additional  requirements  that  do 
not  apply  under  section  1001. 

For  example,  the  perjury  statute  requires  that  the  witness  be  placed  under  oath 
before  a  competent  tribunal,  and  the  obstruction  of  justice  provisions  generally  re- 
quire that  a  formal  proceeding  be  pending.  These  provisions  would  not  cover  the 
submission  of  an  unsworn  statement  or  any  fraudulent  document  to  a  Senator  or 
committee  outside  the  context  of  a  formal  hearing  or  investigation,  or  even  formal 
hearings  in  which  witnesses  are  not  sworn.  The  false  statement  statute  would  reach 
this  conduct. 

Similarly,  the  false  claims  statute,  18  U.S.C.  §287,  is  limited  to  the  submission 
of  false  or  fraudulent  claims  upon  the  government.  False  statements  and  documents 
that  are  submitted  to  Congress  but  that  are  not  part  of  such  a  claim  are  not  covered 
by  section  287.  This  includes,  for  example,  information  and  documents  that  are  sub- 
mitted to  the  Senate  by  other  government  officials  in  which  those  officials  do  not 
make  a  claim  for  government  funds. 

An  amended,  section  1001  is  equally  necessary  to  reach  unsworn  false  statements 
or  documents  submitted  to  the  judiciary,  such  as  false  letters  to  probation  officers. 
We  believe  that  all  of  this  conduct  should  be  punished. 
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Question  2.  Would  the  proposed  amendments  in  S.  1734  ensure  that  material  in- 
formation relayed  either  orally  or  in  writing  to  staff  on  behalf  of  the  Senate  is  sub- 
ject to  the  false  statement  prohibitions  of  section  1001? 

Answer  2.  If  the  amendment  contained  in  S.  1734  were  enacted,  the  Department 
of  Justice  could  prosecute  a  person  for  submitting  an  oral  or  written  false  statement 
of  fact  to  a  Senate  staff  member.  As  with  any  false  statement  prosecution,  however, 
we  must  be  able  to  show  that  the  false  statement  was  made  knowingly  and  willfully, 
and  that  it  was  material  to  a  matter  within  the  jurisdiction  of  the  department  or 
agency  to  which  the  statement  was  submitted. 

Question  3.  Unlike  subpoenas  against  natural  persons  or  state  officials,  under  28 
U.S.C.  §  1365(a),  Senate  subpoenas  against  federal  agencies  are  not  enforceable  in 
court.  Nevertheless,  on  occasion,  such  as  the  Ruby  Ridge  hearings  concluded  last 
year,  the  Department  of  Justice  insists  on  receiving  a  subpoena  before  producing 
documents.  Under  what  circumstance  does  the  Justice  Department  require  service 
of  a  subpoena  before  producing  documents  to  a  Senate  Committee  or  Subcommittee? 

Answer  3.  As  we  advised  in  response  to  follow-up  questions  in  connection  with  the 
Ruby  Ridge  hearings,  the  Department  believes  that  properly  authorized  Senate  sub- 
poena have  legal  effect,  regardless  of  whether  they  are  judicially  enforceable.  Our 
experience  has  been,  however,  that  congressional  information  needs  and  executive 
branch  confidentiality  interests  can  almost  always  be  satisfied  during  the  course  of 
the  informal  accommodation  process  that  has  been  developed  in  the  interaction  be- 
tween the  two  branches  in  the  course  of  congressional  oversight.  It  is  a  relatively 
rare  circumstance  when  the  accommodation  process  fails  to  resolve  a  dispute  and 
a  subpoena  is  issued. 

Question  4.  Should  the  gap  in  current  law  relating  to  the  judicial  enforceability 
of  Senate  subpoenas  be  eliminated?  If  not,  could  you  explain  why? 

Answer  4.  The  Department  is  opposed  to  legislation  authorizing  the  Senate  or  its 
committees  to  seek  judicial  enforcement  of  subpoenas  against  the  executive  branch. 
We  believe  that  public  policy  is  better  served  when  the  branches  resolve  such  dis- 
putes through  a  process  of  accommodation  rather  than  protracted  litigation  over 
separation  of  powers  issues.  The  existence  of  judicial  enforcement  authority  would 
tend  to  undercut  the  accommodation  process  referred  to  in  the  response  to  question 
3  and  alter  the  balance  in  the  relationship  between  the  legislative  and  executive 
branches. 

Question  5.  S.  1734  would  require  that  a  refusal  to  comply  with  a  Senate  sub- 
poena by  an  officer  or  employee  of  the  Federal  government  acting  in  his  or  her  offi- 
cial capacity  be  directed  by  the  head  of  the  agency  based  upon  clearly  articulated 
governmental  privileges.  Would  this  amendment  modify  current  practice  and,  if  so, 
could  you  explain  how? 

Answer  5.  Under  longstanding  executive  branch  procedures,  executive  privilege 
may  not  be  asserted  against  Congress  without  the  specific  authorization  of  the 
President.  Thus,  the  amendment  would  not  change  current  practice  with  respect  to 
assertion  of  executive  privilege.  However,  non-compliance  with  a  congressional  sub- 
poena may  also  rest  on  a  basis  other  than  executive  privilege.  For  example,  compli- 
ance may  be  prohibited  by  law  in  certain  circumstances,  such  as  where  disclosure 
of  information  is  prohibited  by  the  grand  jury  secrecy  requirement  of  Rule  6(e)  of 
the  Federal  Rules  of  Criminal  Procedure.  More  fundamentally,  we  are  concerned 
that  an  amendment  like  that  proposed  by  S.  1734  would  make  more  formal  the 
interaction  in  this  area  between  the  legislative  and  executive  branches,  and  inappro- 
priately involve  the  judicial  branch,  to  the  detriment  of  the  accommodation  process 
that  has  served  the  political  branches  so  well. 

I  hope  this  information  is  helpful  to  you  and  the  Committee.  Please  do  not  hesi- 
tate to  contact  me  if  I  may  be  of  further  assistance  concerning  this  or  any  other 
matter. 


Response  by  Thomas  B.  Griffith  to  Question  From  Senator  Specter 

Question.  Professor  Tiefer  outlined  a  proposal  to  require  a  committee  vote  prior 
to  the  initiation  of  any  investigation  for  making  any  false  statements  to  Congress. 
Do  you  believe  this  proposal  is  a  good  idea? 

Answer.  Professor  Tiefer's  proposal  would  add  a  significant  procedural  hurdle  to 
a  prosecution  under  18  U.S.C.  §  1001.  His  proposal  would  shift  the  location  for  the 
decision  to  initiate  an  investigation  that  might  lead  to  a  prosecution  away  from  the 
Department  of  Justice  to  a  congressional  committee.  Such  a  shift  might  be  war- 
ranted if  it  was  the  judgment  of  Congress  that  the  Justice  Department  had  in  the 
past  improperly  initiated  prosecutions  under  section  1001,  or  if  there  was  a  sense 
that  there  is  a  reasonable  threat  of  such  improper  prosecutions  in  the  future. 
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Shifting  to  congressional  committees  the  burden  of  the  decision  to  initiate  an  in- 
vestigation that  might  lead  to  a  prosecution  under  section  1001  would  require  mem- 
bers to  vote  on  a  sensitive  matter — whether  to  commence  a  criminal  investigation — 
in  what  may  likely  be  a  highly  charged  partisan  atmosphere.  Many  of  the  recent 
prosecutions  of  congressional  witnesses  under  section  1001  were  related  to  inves- 
tigations of  the  activities  of  the  executive  branch  in  connection  with  Iran/Contra. 
Moreover,  a  number  of  the  prosecutions  brought  under  section  1001  before  Hubbard 
involved  members  who  were  accused  of  making  false  statements  on  financial  disclo- 
sure forms  or  in  connection  with  the  financial  affairs  of  their  offices.  Professor 
Tiefer's  proposal  would  call  upon  committee  members  to  determine  whether  the  Jus- 
tice Department  should  initiate  an  investigation  of  a  fellow  member  that  might  lead 
to  prosecution  under  section  1001. 

Finally,  I  note  that  there  is  no  present  requirement  under  the  perjury  statute,  18 
U.S.C.  §  1621,  for  congressional  approval  of  perjury  investigations.  For  both  perjury 
and  false  statement  cases,  the  existing  requirement  of  materiality  provides  some  op- 
portunity for  congressional  input  to  assure  that  the  prosecution  is  consistent  with 
the  needs  of  the  legislative  process. 


Responses  by  Thomas  B.  Griffith  to  Questions  From  Senator  Leahy 

Question  1.  Even  without  amending  section  1001  to  cover  the  Congress,  other 
statutes,  such  as  the  perjury,  false  claims  and  obstruction  of  justice  statutes  ( 18 
U.S.C.  §§  1621,  1623,  1505),  penalize  some  of  the  same  conduct.  While  there  is  an 
overlap,  what  conduct  would  be  covered  by  the  proposed  amendment  in  S.  1734  to 
section  1001  that  is  not  covered  by  the  other  statutes? 

Answer  1.  The  perjury  statute,  18  U.S.C.  §  1621,  applies  only  to  false  statements 
made  under  oath.  The  false  claims  statute,  18  U.S.C.  §287,  applies  only  to  false 
claims  for  money  from  the  U.S.  Treasury.  In  United  States  v.  Poindexter,  951  F.2d 
369  (D.C.  Cir.  1991),  the  United  States  Court  of  Appeals  for  the  D.C.  Circuit  held 
that  the  obstruction  of  justice  statute,  18  U.S.C.  §  1505,  applies  only  to  persons  who 
attempt  to  obstruct  a  congressional  inquiry  indirectly  through  another  person,  and 
not  to  witnesses  themselves.  Thus,  none  of  these  statutes  makes  criminal  two  types 
of  unsworn  false  statements  made  to  Congress  that  were  criminal  under  18  U.S.C. 
§1001  before  Hubbard  v.  United  States,  115  S.Ct.  1754  (1995),  and  which  would  be 
criminal  once  again  if  S.  1734  is  enacted:  (1)  false  statements  made  knowingly  to 
congressional  investigators;  and  (2)  false  statements  made  knowingly  in  a  financial 
disclosure  report.  Before  the  Supreme  Court's  decision  in  Hubbard,  federal  prosecu- 
tors gained  convictions  under  section  1001  against  those  who  knowingly  provided 
Congress  with  false,  unsworn  information  in  the  following  ways:  testimony  to  a  com- 
mittee; oral  statements  made  to  committee  members;  oral  statements  made  to  com- 
mittee staff;  written  submissions  accompanying  testimony  to  a  committee;  written 
statements  in  a  letter  responding  to  committee  inquiries;  and  false  information  in 
the  financial  disclosure  report  required  of  all  members  under  the  Ethics  in  Govern- 
ment Act.  In  the  wake  of  Hubbard  and  in  the  absence  of  amendments  to  18  U.S.C. 
§§  1001  and  1515  as  in  S.  1734,  none  of  these  false  statements  would  be  a  criminal 
violation  under  the  perjury,  false  claims,  or  obstruction  of  justice  statutes. 

Question  2.  Would  the  proposed  amendments  in  S.  1734  ensure  that  material  in- 
formation relayed  either  orally  or  in  writing  to  staff  on  behalf  of  the  Senate  is  sub- 
ject to  the  false  statement  prohibitions  of  section  1001? 

Answer  2.  The  proposed  amendment  to  section  1001  described  in  section  2  of  S. 
1734  would  subject  oral  and  written  information  provided  to  congressional  staff  to 
section  1001  penalties  if  the  information  is  material  to  matters  within  the  jurisdic- 
tion of  the  inquiring  committee  and  if  the  person  providing  the  information  knows 
it  to  be  false.  Congressional  staff  act  as  agents  of  the  members,  committees  and  sub- 
committees that  employ  them. 

Question  3.  Unlike  subpoenas  against  natural  persons  or  State  officials  under  28 
U.S.C.  §  1365(a),  Senate  subpoenas  against  federal  agencies  are  not  enforceable  in 
court.  Nevertheless,  on  occasion,  such  as  the  Ruby  Ridge  hearings  concluded  last 
year,  the  Department  of  Justice  insists  on  receiving  a  subpoena  before  producing 
documents.  Under  what  circumstances  does  the  Justice  Department  require  service 
of  a  subpoena  before  producing  documents  to  a  Senate  Committee  or  Subcommittee? 

Answer  3.  It  is  my  understanding  that  this  question  is  directed  primarily  to  the 
Justice  Department,  which  is  better  situated  to  provide  a  complete  answer.  It  is  my 
observation,  however,  that  in  most  instances  the  executive  branch  will  produce  doc- 
uments to  a  Senate  committee  in  response  to  a  written  request.  It  is  the  unusual 
occasion  in  which  the  executive  branch  requires  a  congressional  subpoena  as  a  con- 
dition of  providing  information. 
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Question  4.  Should  the  gap  in  current  law  relating  to  the  judicial  enforceability 
of  Senate  subpoenas  be  eliminated?  If  not,  could  you  explain  why? 

Answer  4.  Whether  to  extend  the  jurisdiction  of  28  U.S.C.  ij  1365  is  a  policy  deter- 
mination to  be  made  by  Congress.  An  awareness  of  the  history  of  section  1365  may 
help  inform  that  judgment.  Section  1365  of  Title  28  authorizes  the  Senate  to  seek 
civil  enforcement  of  its  subpoenas  in  federal  court  to  secure  testimony  or  the  produc- 
tion of  documents.  An  exception  to  this  grant  of  judicial  jurisdiction  exists  for  sub- 
poenas issued  to  any  "officer  or  employee  of  the  Federal  Government  acting  within 
his  official  capacity."  28  U.S.C.  §  1365(a).  Early  drafts  of  the  legislation  did  not  con- 
tain such  an  exception;  in  fact,  section  1365  was  originally  developed  largely  in  re- 
sponse to  the  district  court's  dismissal,  for  lack  of  jurisdiction,  of  the  Ervin  Commit- 
tee's request  for  a  declaratory  judgment  regarding  the  lawfulness  of  its  subpoena 
of  President  Nixon's  tape  recordings.  See  Senate  Select  Committee  on  Presidential 
Campaign  Activities  v.  Nixon,  366  F.  Supp.  51  (D.D.C.  1973). 

While  section  1365  was  under  consideration  in  Congress,  the  executive  branch 
strongly  opposed  conferring  jurisdiction  upon  the  federal  courts  to  decide  conflicts 
between  the  executive  and  the  legislative  branch.  In  testimony  before  a  subcommit- 
tee of  the  Senate  Committee  on  Government  Operations,  then-Assistant  Attorney 
General  Antonin  Scalia  argued  that  weighing  the  legislature's  need  for  information 
against  the  executive's  need  for  confidentiality  was  "the  very  type  of  'political  ques- 
tion' from  which  *  *  *  the  courts  [should]  abstain."  Executive  Privilege — Secrecy  in 
Government:  Hearings  Before  the  Subcomm.  on  Intergovernmental  Relations  of  the 
Senate  Comm.  on  Government  Operations,  94th  Cong.,  1st  Sess.  117  ( 1975). 

In  response  to  this  objection,  Congress  created  an  exclusion  for  officers  and  em- 
ployees of  the  Federal  Government  acting  within  their  official  capacity.  In  so  doing, 
we  believe  that  Congress  intended  only  to  avoid  granting  jurisdiction  to  courts  to 
decide  questions  that  would  require  a  tribunal  to  weigh  a  claim  of  executive  privi- 
lege against  a  legislative  need  for  information.  In  creating  this  exception,  Congress 
did  not  intend  to  protect  all  federal  employees  against  civil  enforcement  of  all  Sen- 
ate subpoenas.  Nonetheless,  in  the  years  since  section  1365  was  enacted,  an  execu- 
tive branch  employee  has  argued  that  the  exception  to  section  1365  jurisdiction  for 
federal  employees  permitted  him  to  interpose  the  purely  personal,  as  opposed  to  gov- 
ernmental, privilege  against  self-incrimination  to  block  jurisdiction  under  section 
1365.  Furthermore,  there  was  concern  that  a  legislative  branch  employee  faced  with 
a  subpoena  from  a  Senate  committee  might  invoke  the  exclusion  in  section  1365  to 
resist  the  production  of  information  vital  to  a  committee  investigation  on  the  ground 
that  he  was  "an  officer  or  employee  of  the  Federal  Government  acting  within  his 
official  capacity." 

Although  we  believe  that  these  arguments  are  inconsistent  with  the  intent  of  sec- 
tion 1365,  the  proposed  legislation  would  assist  Congress  in  avoiding  similar  con- 
troversies in  the  future  by  expressly  limiting  the  exception  to  section  1365  jurisdic- 
tion to  those  cases  in  which  executive  privilege  is  at  issue.  The  proposed  legislation 
would  clarify  the  exclusion  in  three  ways:  ( 1)  by  limiting  the  exclusion  to  officers 
and  employees  of  the  executive  branch  alone,  rather  than  the  entire  federal  govern- 
ment; (2)  by  requiring  the  head  of  the  employing  department  or  agency  to  direct  the 
officer  or  employee  not  to  comply  with  the  subpoena  or  order,  which  is  consistent 
with  and  in  fact  considerably  less  restrictive  than  the  executive's  own  policy  (see  an- 
swer to  No.  5);  and  (3)  by  requiring  the  employing  department  or  agency  to  identify 
the  executive  branch  privilege  or  objection  underlying  the  refusal  to  comply.  It  is 
our  view  that  the  proposed  legislation  would  not  alter  the  intended  meaning  of  the 
statute,  but  would  clarify  the  circumstances  in  which  the  exception  to  jurisdiction 
can  rightfully  be  invoked,  thereby  ensuring  that  only  officially  approved  claims  of 
executive  privilege  are  used  to  resist  section  1365  jurisdiction. 

Question  5.  S.  1734  would  require  that  a  refusal  to  comply  with  a  Senate  sub- 
poena by  an  officer  or  employee  of  the  Federal  government  acting  in  his  or  her  offi- 
cial capacity  be  directed  by  the  head  of  the  agency  based  upon  clearly  articulated 
governmental  privileges.  Would  this  amendment  modify  current  practice  and,  if  so, 
could  you  explain  how? 

Answer  5.  It  is  my  understanding  that  this  question  is  directed  primarily  to  the 
Department  of  Justice,  which  is  better  situated  to  provide  a  complete  answer.  Be- 
cause the  Senate  has  had  some  recent  experience  with  executive  branch  claims  of 
privilege,  I  offer  the  following  observations.  The  procedures  for  invoking  executive 
privilege  are  set  forth  in  a  November  4,  1982  White  House  memorandum  from  the 
President  for  the  "Heads  of  Executive  Departments  and  Agencies"  on  "Procedures 
Governing  Responses  to  Congressional  Requests  for  Information."  In  a  May  9,  1996 
letter  to  the  Chairman  of  the  House  Committee  on  Government  Reform  and  Over- 
sight, Counsel  to  the  President  Jack  Quinn  noted  that  these  procedures  had  been 
adopted  by  President  Clinton.  According  to  the  1982  White  House  memorandum,  an 
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officer  or  employee  may  invoke  executive  privilege  against  the  Congress  only  after 
the  F*resident  has  approved  that  decision.  In  practice,  official  claims  of  executive 
privilege  have  been  rare.  More  commonly,  disputes  between  the  executive  branch 
and  the  legislative  branch  regarding  the  scope  of  a  request  for  information  have 
been  settled  through  mutual  accommodation.  When  there  is  a  claim  of  executive 
privilege,  because  the  President  will  have  already  had  to  approve  the  privilege 
claim,  it  should  impose  no  additional  burden  on  the  executive  branch  to  require  the 
head  of  the  department  or  agency  affected  to  identify  the  basis  for  the  privilege  as- 
sertion. 


Responses  by  Charles  Tiefer  to  Questions  From  Committee  Members 

To  address  the  questions  submitted  regarding  my  testimony  before  the  Senate  Ju- 
diciary Committee  at  its  May  14,  1996,  hearing  on  "False  Statements  after  Hub- 
bard," it  is  more  useful  for  me  to  submit  this  memorandum  than  to  provide  separate 
answers.  In  large  measure,  the  questions  implicate  the  evolving  nature  of  Senate 
investigative  authority,  in  two  aspects:  the  need  to  amend  1001,  and  the  need  to 
make  adjustments  in  the  Senate  civil  enforcement  provisions. 

amending  1001 

Senator  Specter  asks:  In  his  testimony,  the  Senate  Legal  Counsel  stated  that  per- 
jury is  not  a  good  fit  for  the  way  the  Senate  does  business.  In  light  of  your  experi- 
ence, do  you  agree  that  reliance  on  the  perjury  statute  is  insufiicient  to  protect  the 
interests  of  both  Houses  of  Congress  in  ensuring  truthful  evidence? 

When  Senator  Specter  asks  about  Congress'  interest  in  ensuring  truthful  evi- 
dence, he  goes  to  the  heart  of  the  context  in  which  the  perjury  statute  is  insufficient. 
Most  Congressional  evidence-gathering  occurs  through  hearings;  in  only  a  small 
fraction  of  hearings  are  oaths  administered,  and  almost  none  of  the  documents  that 
go  into  hearing  records  have  their  truthfulness  sworn  to.  Thus,  rarely  is  the  perjury 
statute  available  to  deal  with  false  evidence,  and  rarely  do  witnesses  have  to  decide 
whether  to  be  truthful  with  the  perjury  statute  being  applicable. 

My  experience  in  both  the  Senate  and  House  is  that  the  chairs  of  committees  and 
subcommittees  are  reluctant  to  administer  oaths,  not  because  they  wish  to  condone 
imtruthfulness,  but  because  they  have  learned  that  many  witnesses  express  embar- 
rassment at  being  required  to  take  an  oath.  Unless  the  chair  has  a  policy,  which 
almost  none  do,  of  swearing  in  every  witness,  then  the  request  to  particular  wit- 
nesses to  take  oaths  will  be  felt  as  the  chair's  adverse  comment  on  those  particular 
witnesses.  Moreover,  at  hearings  covered  by  photographers,  the  embarrassment  of 
witnesses  at  taking  the  oath  is  compounded  by  their  expectation  that  news  photo- 
graphs of  them  tafing  the  oath  will  visually  convey  a  s3TTibolic  message  of  adverse 
comment.  Yet,  my  experience  in  both  the  Senate  and  House  is  also  that  the  solem- 
nity of  a  Congressional  hearing  gives  witnesses  the  same  notice  about  their  testi- 
mony as  the  administration  of  an  oath  by  a  notary  public  to  someone  being  deposed 
or  giving  an  affidavit.  Hence,  as  far  as  obtaining  truthful  evidence  at  hearings,  the 
perjury  statute  often  does  not  suffice,  and  1001  should  apply. 

This  answer  also  addresses  Senator  Leahy's  question  about  what  S.  1734  would 
cover  that  other  statutes  do  not.  Perjiuy  does  not  apply  absent  an  oath.  The  false 
claims  statute  rarely  applies  to  Congressional  testimony,  since  most  witnesses  are 
seeking  some  general  policy  change,  not  a  specific  payment.  Whether  the  obstruction 
of  Congress  statute,  18  U.S.C.  sec.  1505,  covers  false  statements  is  a  separate  ques- 
tion as  a  technical  matter,  but  in  my  experience,  as  a  practical  matter,  before  indict- 
ing for  obstruction,  prosecutors  want  to  see  other  types  of  conduct  in  addition  to  an 
individual's  false  testimony  given  by  itself — other  types  such  as  document  destruc- 
tion, wrongful  efibrts  to  influence  other  witnesses,  or  group  collaboration  to  put 
across  what  is  collectively  known  to  be  a  false  version. 

As  to  whether  1001  covers  false  material  information  relayed  to  staff,  I  think  it 
depends  on  the  particular  circumstances,  such  as  how  closely  what  the  staff  is  doing 
relates  to  an  authorized  committee  investigative  action  like  a  hearing.  At  one  end 
of  the  spectrum,  1001  would  definitely  cover  conveying  a  false  certification  to  staff 
about  to  place  it  in  a  hearing  record.  United  States  v.  Lavelle,  751  F.2d  1266,  1270 
n.3  (D.C.  Cir.  1985).  At  the  other  end  of  the  spectrum.  Senate  staff  who  receive  and 
respond  to  a  Senator's  general  constituent  correspondence  are,  for  tort  immunity 
purposes,  engaged  in  an  activity  authorized  by  the  Senate,  but  the  Senate  has  not, 
by  rule,  delegated  to  staff  or  even  to  Senators,  in  responding  to  such  correspondence, 
many  of  the  investigative  powers,  such  as  subpoenas  and  oaths,  reserved  for  author- 
ized committee  investigative  activity.  One  could  imagine  many  constituent  cor- 
respondence situations  ill-suited  to  1001. 
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The  in-between  case  is  that  of  false  material  statements  relayed  to  committee 
staff  engaged  in  oversight  but  not  explicitly  authorized  to  conduct  depositions.  Here, 
I  am  suggesting  that  the  most  relevant  factor  is  the  degree  to  which  the  staff  are 
engaged  in  a  hearing-like,  or  hearing-related,  authorized  committee  investigative  ac- 
tion. For  example,  the  law  regarding  staff  depositions,  and  what  it  takes  to  author- 
ize and  to  conduct  them,  is  complex  and  getting  more,  not  less  so.  I  would  refer  you 
to  the  citations  on  staff  depositions  in  my  testimony,  and  in  addition,  to  the  com- 
paratively recent  discussion  by  the  House  Rules  Committee  in  Providing  Special  Au- 
thorities to  the  Committee  on  Government  Reform  and  Oversight  to  Obtain  Testimony 
on  the  White  House  Travel  Office  Matter,  H.R.  Report  No.  472,  104th  Cong.,  2d  Sess. 
(March  6,  1996). 

SENATE  CIVIL  ENFORCEMENT  PROVISIONS 

Senator  Leahy's  other  three  questions  concern  the  Senate  subpoena  civil  enforce- 
ment statute.  I  would  largely  defer  to  the  special  expertise  of  the  Senate  Legal 
Counsel,  Thomas  Griffith,  and  his  office  about  the  statute  that  they  so  ably  apply. 
However,  since  you  ask  me  to  respond,  I  will  add  my  brief,  largely  echoing,  observa- 
tions about  the  evolving  Senate  investigative  authority  in  this  regard. 

When  does  the  Justice  Department  require  subpoenas  before  producing  docu- 
ments? I  have  previously  given  lengthy  testimony  about  the  history  of  oversight  con- 
frontations between  Congress  and  the  Department,  but  without  discovering  the  se- 
cret to  answering  that  intriguing  question  in  general;  it  is  hard  enough  to  provide 
particular  answers  in  particular  situations.  (My  testimony  is  the  The  Attorney  Gen- 
eral's Refusal  to  Provide  Congressional  Access  to  "Privileged"  Inslaw  Documents: 
Hearing  Before  the  Subcomm.  On  Economic  and  Commercial  Law  of  the  House 
Comm.  On  the  Judiciary,  104th  Cong.,  2d  Sess.  83-104  (1990).)  If  you  are  kind 
enough  to  invite  me  back  on  your  next  confrontation  with  the  Department,  I  will 
be  glad  to  try  my  hand  at  an  answer  in  that  particular  situation. 

As  to  whether  the  gap  in  current  law  relating  to  the  judicial  (civil)  enforceability 
of  Senate  subpoenas  should  be  eliminated,  Mr.  Griffith  can  provide  the  sophisticated 
explanation  of  how  that  gap  came  into  existence  and  its  parameters.  The  bottom 
line  is  that  the  gap  is  in  the  adjudication  Executive  privilege  claims.  The  argument 
against  such  resort  has  been  that  some  Executive  privilege  disputes  are  essentially 
political  rather  than  legal  in  nature,  and  ought  to  be  resolved  through  political  rath- 
er than  adjudicative  channels.  The  classic  treatment  of  the  subject  is  Stanley  M. 
Brand  &  Sean  Connelly,  Constitutional  Confrontations:  Preserving  a  Prompt  and  Or- 
derly Means  by  Which  Congress  May  Enforce  Investigative  Demands  Against  Execu- 
tive Branch  Officials,  36  CATH.  U.  L.  Rev.  71  (1986).  For  discussion  by  one  of  the 
leading  scholars  of  separation  of  powers,  with  citations  to  other  influential  articles 
of  the  past  decade,  see  Neal  Devins,  Congressional-Executive  Information  Access  Dis- 
putes: A  Modest  Proposal— Do  Nothing,  48  Admin.  L.  Rev.  109  (1996). 

Finally,  as  to  current  practice  (and  its  relations  of  S.  1734)  on  Executive  privilege 
claims,  I  could  add  nothing  to  the  Senate  Legal  Counsel's  sound  analysis,  other  than 
that  his  statement  of  the  current  practice  evinced  in  the  recent  Quinn  contempt  may 
be  read  in  conjunction  with  my  published  treatment  of  the  same  situation.  C.  Tiefer, 
Contempt  of  Congress:  Turf  Battle  Ahead,  Legal  Times,  May  27,  1996,  at  26. 
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